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Abstract 
The research problem of this thesis stems from the current legal practices on the 
humanitarian exception in relation to human smuggling. These practices have 
been identified as problematic, as family relationships have become the basis for 
applying the exception. Arguably, this undermines the principle idea of the 
exception, inasmuch as humanitarian assistance should not be based on kinship. 
Building upon Pierre Bourdieu's theoretical concepts, along with a gendered 
Bourdiesian family, this thesis sets out to explore how the notion of family is 
understood in relation to the humanitarian exception within the District Courts of 
Skåne and Skåne and Blekinge Court of Appeal, by analysing legal cases. The 
methodological tool for analysing the cases is based on Norman Fairclough's three 
dimensional framework for a Critical Discourse Analysis.  
 
 
Key words; humanitarian exception, family, capital, gender, migration, Bourdieu, 
Fairclough, socio-legal. 
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CDA - Critical Discourse Analysis 
ECHR - the European Convention on Human Rights 
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1. Introduction 
1.1 Background 
In Sweden human smuggling is regulated in chapter 20, section 8-9 of the Aliens 
Act 2005:716 (hereinafter the Aliens Act), implementing the EU Directive 
2002/90/EC (hereinafter the Directive or the Facilitation Directive) that regulates 
the facilitation of entry, transit and residency of irregular migrants in the EU. 
According to the Directive, each EU Member State must impose a criminal 
sanction, such as imprisonment, on those who assist irregular migrants with the 
above.1 The Directive allows for an exception to this rule. If the assistance is 
motivated by humanitarian reasons, one may be exempted from sanction.2 This is 
the so called humanitarian exception. Nonetheless, although the Directive allows 
for such exception, it does not require Member States to implement this 
exception. Moreover, it is up to the Member States to define what qualifies as a 
humanitarian motive. 
 
Sweden has opted out from legislating an exception, arguing that it is satisfactory 
that the Aliens Act only punishes those who gain financially by assisting irregular 
migrants.3 Albeit, this should mean that those who act out of a humanitarian cause 
are automatically exempted from punishment since their objective is not to make 
a financial profit.4 In terms of legal practice, the Swedish Supreme Court has 
ruled that assisting family members qualifies as a mitigating circumstance that 
potentially could lessen the sentence, but not discard punishment altogether.5 
Conclusively, as far as the humanitarian exception goes in Sweden, the defendant 
must not have made a financial gain, nor assisted someone outside their family. 
Notwithstanding the Supreme Court's opening up for lessening the severity of the 
crime, and subsequent punishment based on mitigating circumstances, the legal 
practice as a whole is arguably restrictive in applying a humanitarian exception. 
Despite the fact that the exception was discussed in the Supreme Court, the 
Swedish Prosecution Authority still appeals for further guidance into the specific 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 Article 1(1) of Directive 2002/90/EC of 28 November 2002 - defining the facilitation of 
unauthorised entry, transit and residence 
2 Article 1(2) of Directive 2002/90/EC 
3 The Swedish Government Proposition 2003/04:35, Människosmuggling och tidsbegränsat 
uppehållstillstånd för målsägande och vittnen m.m. Ministry of Foreign Affairs, p. 128 
4 Proposition 2003/04:35, p. 33	  
5 Supreme Court case NJA 2009 s. 424 
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'when' and 'why' of the exception.6 It implies that in absence of legislative clarity, 
the legal practices do not correspond to the actual need for an exception and thus 
produces a humanitarian deficiency.  
 
Against this legal backdrop the amount of prosecutions against human smugglers 
have surged.7 The increase is thought to be related to the border controls that 
Sweden implemented in the beginning of 20168, and it has re-prompted the 
question as to when and why the courts should consider the humanitarian 
exception. Additionally, there has been several reports of people assisting 
irregular migrants with entry, transit and stay across the Öresund strait to Sweden 
based on humanitarian motives.9 These developments enhance the need to explore 
how current legal practices produce a humanitarian deficiency from a socio-legal 
perspective.  
 
1.2 Research problem, aim and questions 
Research problem 
As addressed above, the research problem arguably stems from the lack of 
legislative clarity on the humanitarian exception. However, the lack of clarity per 
se is not the problem that this thesis seeks to address. Instead the research problem 
concerns the legal practices and discourses on the exception that have arisen due 
to this absence of clarity. Namely, that family ties have become, to some extent, a 
legal requisite in order to apply the exception. This is not to say that what, in fact, 
becomes a family reunification is a problem. Far from it. The reunion of a family 
is something to strive towards. What is problematic is the current legal practice in 
relation to the principle idea of a humanitarian exception, since the latter relates to 
the essence of humanitarianism and implies universality.10 Thus it can be argued 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
6 Swedish Prosecution Authority (2016) 'Prioriterade prejudikatfrågor 2016', Åklagarmyndigheten 
7 Swedish Radio (2016) 'Människosmuggling har ökat kraftigt' URL 
<http://sverigesradio.se/sida/artikel.aspx?programid=96&artikel=6415884>, published 28 April 
2016, accessed 8 August 2017 
8 Swedish National Audit Office (2016) RIR 2016:26, Upprättandet av tillfälliga gränskontroller 
vid inre gräns. Swedish National Audit Office. p. 13 
9 Sydsvenskan newspaper (2016) 'Jag gjorde det som medmänniska' URL 
<https://www.sydsvenskan.se/2016-02-04/diakonen-jag-gjorde-det-som-medmanniska>, published 
4 February 2016, accessed 8 August 2017 
10 Douzinas, Costas (2007) 'The Many Faces of Humanitarianism' Parrhesia. No. 2, pp. 1-28 
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that the current legal practices contribute to a humanitarian deficit.11 The research 
problem captures the tension of how family is understood and articulated by the 
courts, in relation to their practice on the humanitarian exception. The pivotal 
point of the problem is the relationship between these understandings and the 
legal practice. Arguably the way family is understood, and the variations thereof, 
affect the practice. Since family have become a legal requisite of great weight, it 
is important to explore the notion of family as understood by the courts from a 
socio-legal perspective. When examining a seemingly legal problem from a socio-
legal perspective, the usage and justification of legal arguments and paragraphs 
are analysed through sociological theory and concepts instead of jurisprudence. 
Broadly speaking, there are dimensions to consider, such as power and gender to 
name a couple of examples, other than just the strictly legal. Because a traditional 
legal analysis cannot take into account these dimensions due to its modus 
operandi12, a socio-legal perspective would arguably enrich the current legal, 
academic and civil debate on the topic of humanitarian smuggling. In this thesis 
gender will figure as a theoretical component when analysing the legal cases. As 
to why gender is considered relevant to explore is because the notion of family 
commonly is linked to gender in the context of migration.13 Thus the analysis of 
how family is understood by the courts in their legal practice ought to be 
enhanced by adding a gendered dimension. 
 
Aim 
The overall intention is to examine the problem of a humanitarian deficit within 
the legal practice from a socio-legal perspective, as a way to gain a different and 
arguably deeper understanding than that of the strictly legal, which is dominant 
within current discussions. Thus the aim of this thesis is to explore the notion of 
family in the context of humanitarian smuggling. Aside from contributing to the 
current, and predominantly legally framed debate on humanitarian smuggling and 
the exception thereof, research on the notion of family within this context could 
also be useful to related research on law and migration. 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
11 see 'Chapter 2 - Previous research' 
12 Banakar, Reza (2017) Normativity in legal sociology - methodological reflections on law and 
regulation in late modernity. Springer: Cham, p. 55 
13 Brettell, Caroline B. (2012) 'Gender, Family and Migration' in Rosenblum, Marc R. and 
Tichenor, Daniel J. (eds.) Oxford Handbook of the Politics of International Migration. Oxford 
University Press: Oxford. p. 7	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Research questions 
1. How are the court's understandings of family related to their legal practices on 
the humanitarian exception? 
 a) How is family understood by the courts? 
 b) What are the legal practices? 
2. How can the these understandings and practices be explained from a gendered 
Bourdiesian perspective? 
 
1.3 Disposition 
The second chapter of this thesis presents previous research related to topic and is 
organised around four central themes that have been identified as relevant to the 
research problem; The humanitarian exception, 'Crimmigration', Alternative 
discourses and Family matters. The third and fourth chapter on theory and method 
inevitably have some overlaps. After all, they are two sides of the same coin. The 
theoretical chapter will first outline the 'Bourdieusian toolbox' and how it is 
revamped by developing family as capital and the infusion of the perspective of 
gender. Due to the linguistic emphasis of the legal field and thus this thesis, 
Bourdieu's theories on language, discourse and structure are discussed before 
developing the methodological framework in chapter four. After outlining Critical 
Discourse Analysis (hereinafter CDA) as a method and its compatibility with 
Bourdieu's theories, the subsequent sections describe a Faircloughdian CDA, the 
ins and outs of the collection of the empirical material and the coding of the data. 
The analysis in chapter five is initially structured according to a Faircloughdian 
CDA. In the last section the findings from the Faircloughdian analysis are weaved 
into the web of Bourdieu's theoretical concepts. The separation between the CDA 
and Bourdieusian analysis, is largely due to the semantic technicalities of the 
former, which makes it difficult to discuss Bourdieu's theories in a coherent 
manner throughout the CDA. The sixth and final chapter summarises the 
conclusions and discusses the analysis and results. 
 
1.4 Delimitations 
The scope of this thesis is limited to the region of Skåne because the majority of 
the cases on human smuggling in Sweden are decided upon in the courts of 
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Skåne.14 This is thought to be due to the geographical location of the region, with 
several entrance routes crossing the Swedish border. Some aspects related to the 
humanitarian exception that may affect the verdict and subsequent sentencing are 
excluded from the analysis. These are the requisites of financial gain and of the 
smuggled person's intention to seek asylum. Firstly, as per the Directive and the 
preparatory legal works15, the absence of financial gain is a requisite to apply the 
humanitarian exception. Without revealing any spoilers of the forthcoming 
analysis, some legal cases do indeed discuss payments that cover travel expenses 
and so forth. These forms of financial transactions are sometimes discussed as 
being motivated by making a financial gain, but in none of the cases analysed is 
this integral to the court's final judgement. Regarding the intention to seek asylum 
this is disregarded, because all cases analysed concern the smuggling of a person 
who intends to seek asylum in Sweden. Thus it appears superfluous to focus on 
the intention of the smuggled. Another delimitation is the exclusion of legal 
formalities within the CDA, such as the indictments and penal codes, since these 
are not considered representative of the particular court's practice. Similarly, cases 
where the courts discuss the humanitarian exception as a mere formality, upon 
which they have disregarded its applicability almost per automaticity, have been 
excluded from the analysis.  
 
 
 
 
 
 
 
 
 
 
 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
14 see 'Appendix 1 - Karnov search results' and '5.1 An overview of the legal cases' 
15 Proposition 2003/04:35 
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2. Previous research 
Since the humanitarian exception is a legal concept it primarily manifests itself 
within national legislation. This could explain why the debate in Sweden is 
dominated by a legal perspective and is focused on the shortcomings of the 
legislation. However, it does not explain why there is a shortage in peer reviewed 
material on the topic.16  
 
Unlike the humanitarian exception, humanitarian smuggling incorporates 
practices outside the legal sphere. In a nutshell humanitarian smuggling is what 
the humanitarian exception seek to address, i.e. human smuggling based on 
humanitarian motives. Although there is a dearth of explicitly socio-legal writings 
on the topic of humanitarian smuggling, there is a plethora of other literature. The 
texts are situated across multiple academic disciplines, ranging from criminology, 
political science and migration studies. Without clear cut categories, this literature 
review groups these into fourth themes; The humanitarian exception, 
'Crimmigration'17, Alternative discourses and Family matters. The first theme of 
the humanitarian exception presents the scarce writings that explicitly address the 
exception. The second theme of crimmigration situates the exception within the 
debate on the criminalisation of migration. It is relevant to the thesis to position 
the exception within the context of crimmigration since it stresses the importance 
of the exception. It also puts this thesis into a broader perspective by addressing 
the deterrent effects that this criminalisation produces. The third theme on an 
alternative discourse is connected to the second inasmuch as the mainstream 
discourse serves to justify the criminalisation of humanitarian smuggling. By 
advocating the invention, or re-invention, of a discourse that focuses on the 
humanitarian aspect instead of the criminal, alternatives perspectives are 
presented. This is linked to the research of this thesis inasmuch as the discourse of 
the courts serves to legitimise their practice and understandings. Perhaps needless 
to say, as family is the notion this thesis set out to explore, the fourth and final 
theme on family in relation to the humanitarian exception and smuggling, —and 
briefly culture and gender, is arguably relevant to this thesis. 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
16 Aside from ample of newspaper articles, there is only a handful of recently written 
undergraduate thesis published within the Faculty of Law at Lund University that specifically 
addresses the issue.  
17 see '2.2 'Crimmigration''	  	  
	   11 
2.1 The humanitarian exception  
Since the exception stems from the Directive, the Directive is the source of the 
niched scholarly writings that explicitly address it. There is a commissioned 
evaluation on the implementation of the Directive and associate regulations 
composed by several scholars.18 19 The report mapped out how the humanitarian 
exception manifests itself de jure and de facto within some Member States.   
The legislative landscape resembles that of the Swedish inasmuch as only France, 
German, Italy and Netherlands have a explicitly legislated a humanitarian 
exception20, with only Austria, France and Malta specifically exempting 
punishment altogether on the basis of smuggling family members21. In terms of 
the effects stemming from the absence of an effective humanitarian exception, the 
evaluation report showed that humanitarian actors are deterred from providing 
assistance to irregular migrants due to the fear of being subject to sanctions.22 It is 
also documented that these actors experience prosecution, harassment and 
intimidation.23  
 
Jennifer Allsopp has done a snapshot case study that captures a tension similar to 
the one that this thesis is addressing, namely between the lack of a legislated 
exception and the principle ideas of humanitarianism. The study documents the 
legal change in France from not legislating an exception when implementing the 
Directive, to adopting such in 2009.24 The change is thought to be caused by the 
public protest against the criminalisation of the assisting irregular migrants, since 
this infringes upon the French fundamental principle of Fraternité - "the right to 
help others in a brotherly spirit"25. Allsopp's conclusion is that the public debate 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
18 Carrera, Sergio et al (2016) 'Fit for purpose? The Facilitation Directive and the criminalisation 
of humanitarian assistance to irregular migrants' PE 536.490, European Parliament, Brussels. 
Chapter 4.1 
19 Although this is a commissioned report, the authors of the report are scholars (see footnote 24, 
43, 50 and 51) who also publish peer reviewed articles on the same topic.  
20 Carrera, Sergio et al (2016) pp. 32-33 
21 Fundamental Rights Agency (2014) Criminalisation of migrants in an irregular situation and of 
persons engaging with them. European Union Agency for Fundamental Rights: Vienna 
22 Carrera, Sergio et al (2016) chapter 4.1 
23 Ibid. chapter 4.1 
24 Allsopp, Jennifer (2016) Carrera, Sergio and Guild, Elspeth (eds.) Irregular Migration, 
Trafficking and Smuggling of Human beings - Policy Dilemmas in the EU. Centre for European 
Policy Studies (CEPS): Brussels 
25 Ibid. p. 50	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on the need for a legislated humanitarian exception, much like the current one in 
Sweden, can influence the law.  
 
2.2 'Crimmigration' 
The above writings on the humanitarian exception is situated within the broader 
scholarly debate on the criminalisation of humanitarian smuggling, which is 
largely influenced by a criminological perspective.26 The term crimmigration27 
was coined by criminologists, and captures the intersection between the legal 
branches of criminal and migration law. Differently put, migration is criminalised 
by the use of criminal sanctions when regulating migration.28 The Directive is one 
example of crimmigration inasmuch as it criminalises the facilitation of entry, 
transit and residency of irregular migrants in the EU. Tugba Basaram analyses a 
couple of Italian legal cases that stems from the Directive. In the Cap Anamur29  
trial a humanitarian organisation was prosecuted for rescuing irregular migrants at 
sea, and in the case of Bayoudh and Zenzeri30 seven Tunisian fishermen was as a 
result of having rescued a group of sinking migrants at sea, held in custody and 
had their fishing boats confiscated whilst awaiting prosecution.31 Although the 
defendants in both the Cap Anamur and Bayoudh and Zenzeri case where 
acquitted in the end, the cases have caused scholars to raise concerns that the 
criminalisation has imperilled the fundament of humanitarian laws, namely rescue 
at sea.3233 It is implied that lifesaving institutions, such as the Greek and the 
Italian Coast Guard, have become hesitant in performing their duties since these 
have become associated with the smuggling of humans.34 Although rescue at sea 
may seem distant to the thesis topic of how courts understand family in relation to 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
26	  Baird, Theodore and van Liempt, Ilse (2016) ‘Scrutinising the Double Disadvantage: 
Knowledge Production in the Messy Field of  Migrant Smuggling’, Journal of Ethnic and 
Migration Studies, Vol. 42(3) pp. 400-417. 
27 Stumpf, Juliet P. (2006) 'The crimmigration crisis: Immigrants, crime, and sovereign power' 
American University Law Review, Vol. 56(2) pp. 367-419 
28 Parkin, Joanna (2013) 'The criminalisation of migration in Europe: A state-of-the-art of the 
academic literature and research' Liberty and Security in Europe Papers, No. 61 
29 Cap Anamur, Tribunale di Agrigento, I Sezione Penale, I Collegio, 954/2009 
30 Bayoudh and Zenzeri, Tribunale di Agrigento, Sezione Penale Feriale, 1107/2009 	  
31 Statewatch (2007) 'Italy/Tunisia: Fishermen on trial for rescuing migrants', Criminalising 
solidarity - part II, URL <http://www.statewatch.org/news/2007/sep/07italy-tunisia-
fishermen.htm> accessed 15 January 2017 
32 Basaram, Tugba (2014) 'Saving Lives at Sea: Security, Law and Adverse Effects' European 
Journal of Migration, Vol. 16, pp. 365-387 
33 Fekete, Liz (2009) 'Crimes of Solidarity', Race and Class, Institute of Race Relations. Vol. 50(4) 
pp. 83-97 
34 Ibid. 
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the humanitarian exception, it points towards the wider effects the absence of an 
effective humanitarian exception produces. When humanitarian acts become 
crimes under the prevailing justice system it arguably infringes upon the moral 
obligation of assisting irregular migrants35, that underpins the principle idea of 
humanitarianism. Some scholars argue that this obligation prevails over that of 
abiding the law36, and others say the indifference towards assisting irregular 
migrants is a sign of a collective moral failure.37  
 
The EU's decision to use measures of criminal law when regulating migration is a 
somewhat new direction, and has spurred an interest among policy oriented 
scholars. When examining institutional legitimacy in relation to the 
criminalisation of assisting irregular migrants, public trust in institutional justice 
enhances the compliance with such regulations.38 This builds upon previous 
research into deterrence-based and normative-based policies in relation to 
compliance with the law.39 Albeit the law must appear to be fair to the public and 
institutional trust at a high level. Mark Provera illustrates a discrepancy between 
the values of the individual and the legislator, by referring to cases where 
irregular migrants are assisted by members of the civil society, despite such 
assistance constituting a criminal offence.40 Thus, the discrepancy points to weak 
institutional legitimacy, which subsequently undermines the criminalisation of 
irregular migration and adjacent assistance altogether. Outspokenly critical 
scholars argue that the concept of irregular migration is in fact constructed by 
these regulations.41 This is also know as the irregularisation of migrants.42 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
35 Landry, Rachel (2016) 'The ‘humanitarian smuggling’ of refugees - criminal offence or moral 
obligation?' Working paper no. 119. Refugee Studies Centre, Oxford University 
36 Webber, Andrew (2006) Asylum; From deterrence to criminalisation. Statewatch publication: 
London 
37 Basaran, Tugba (2015) 'The curious state of the Good Samaritan - Humanitarianism under 
conditions of security' in Kindvall, Katarina and Svensson, Ted (eds.) Governing Borders and 
Security - The Politics of Connectivity and Dispersal. Taylor Francis: London and New York 
in Kinnvall, Catarina and Svensson, Ted (eds) Governing Borders and Security: The Politics of 
Connectivity and Dispersal. Routledge: London and New York 
38 Provera, Mark (2015) 'The Criminalisation of Irregular Migration in the European Union' 
Liberty and Security in Europe, CEPS paper no. 80 
39 Hough, Mike and Sato, Mai (2014) Report on compliance with the law: how normative and 
instrumental compliance interact' in Maffei, Stefano and Markopoulou, Lenga (eds.) FIDUCIA: 
New European Crimes and Trust-based Policy. Vol. 2, pp. 1-20 
40 Provera (2015)	  
41 Düvell, Franck (2012) 'Transit migration: A blurred and politicised concept' Population, Space 
and Place. Vol. 18(4), pp. 415-427. 
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Arguably, the continuous and increasingly harsher regulations increase the 
production and marginalisation of irregular migrants, to the point at which 
humanitarian smuggling remains the only viable option left to migrants who seek 
refuge.43  
 
2.3 An alternative discourse 
The above discussion is closely related to the renaming of human smugglers as 
migration brokers44 45 or travel agents46. This implies that some smugglers 
provide a service, rather than committing a crime. Without justifying the outright 
abusive practices that occur within the field of human smuggling and trafficking, 
some argue that the narrative around smuggling is largely stigmatised through the 
vilifying of the smuggler, or those who assist irregular migrants. 47 Some argue 
that the legal framework combatting smuggling, underestimates the more or less 
voluntarily agreement between the smuggler and the smuggled48, and that the law 
instead is a disguised migration control. As opposing the mainstream discourse—
inasmuch as it speaks of the facilitating of entry, transfer and stay of irregular 
migrants—these actions are instead renamed as humanitarian smuggling49, 
offence of solidarity50 or a crime of solidarity51. The type of research that 
advocates an alternative discourse is oftentimes connected to activist based 
research as scholars actively take a stand against the criminalisation of migration. 	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Many of these activist scholars are associated with non-academic organisations 
and networks that publish non-peer reviewed material, such as Q&A's from 
round-table discussions.52 Despite not keeping with traditional scientific protocol, 
these reports, discussions and blogs often contain interesting material based on 
observations from field works, such as Border Deaths - The Human Costs of 
Border Control53. The debate on an alternative discourse is connected to this 
thesis inasmuch as it illustrates the role of discourse and how mainstream 
discourse legitimises the criminalisation of humanitarian smuggling.  
 
2.4 Family matters 
In a legal context, writings on family in relation to humanitarian smuggling 
largely concern family reunification.54 It is argued that the family ties between the 
smuggler and the smuggled is not of material value when the court decides upon 
the possible exemption from criminal sanction.55 Instead, family reunification as a 
motive in itself ought to be a sufficient ground for exemption through using 
Article 8 of the European Convention on Human Rights56 (hereinafter ECHR).57 
Another minor case study of Jennifer Allsopp concerns kinship in relation to the 
humanitarian exception.58 Allsopp holds that whilst it is plausible that some states 
legally exempt punishment of family members, the results of not incorporating 
family into the humanitarian exception are somewhat devastating. Nonetheless, 
the issue of not recognising friendships and other affective bonds, that may 
simulate a family inasmuch as it provides a sense of security, still remains. 
Allsopp illustrates her point with an example from the United Kingdom, where 
unaccompanied minors with a recognised refugee status, have been forced leave 
their government supported residence due to the fact that their friends, who do not 
have a legally recognised status, lived on the same premises. Allsopp argues that 	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if these types of relationships are not legally recognised many migrants end up 
destitute.  
 
Outside the law, family reunification serves as a major reason to migrate.59  
Building upon the business model of migration, inasmuch as it is viewed as an 
industry, migration is sometimes called a 'family business' because it largely 
builds upon family networks.60 A family business employs friends and 
acquaintances, and the main currency is trust. In this context, family may be 
broadly defined as to include distant relatives. When family networks engage in 
migration it is rarely perceived as human smuggling by those involved, but rather 
as 'helping out'.61 Another scholarly angle relevant to this thesis is how family is 
defined differently depending on cultural values. In a study62 on Palestinians in 
Britain, an interviewee captures this cultural difference in describing the British 
notion of family as small and superficial, whilst an Arab family as wide and 
deep.63 The same study focuses on how the spatial distance and emotional 
closeness affects the notion of family inasmuch as family is reinvented throughout 
the process of migration. This largely builds upon the idea of family as a social 
process.64 Instead of trying to define family, it argued that it is more productive to 
focus on how family is done, especially in the context of migration.65 The benefit 
of rethinking kinship as done opens up for relations beyond the conventional 
family of partners, parents, and children, as produced and legitimated by Euro-
American law.66 This also corresponds to some feminist writings that argue that 
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the law upholds the conventional nuclear family,67 with the legislation linked to 
marriage as the primary example of such.68   
 
The gender perspective in the context of humanitarian smuggling is insubstantial 
in previous research. However, in terms of migration gender have become 
increasingly common to study.69 Similar to the view of family as something that is 
done, is Patricia Pessar's and Sara Mahler's understanding of gender. Their 
principle idea is that migrants adopts gendered roles throughout their process of 
migration.70 Nonetheless, this position does not exclude a patriarchal structure in 
which masculine roles are considered superior than feminine ones, and 
subsequently associated with power. Another variable that is sometimes 
connected to gender is that of culture, and how such can serve to restrict women's 
mobility.71 Nonetheless, these roles can be challenged throughout the process of 
migration depending on the geographical location. Thus, there is spatial variations 
of gender.72 Considering that gender is not explored in the writings on the 
humanitarian exception, nor humanitarian smuggling, but oftentimes in relation to 
family and migration, it appears to be a good fit to this thesis.  
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3. Theory 
When aiming to explore how the court's understandings of family are related to 
their legal practices on the humanitarian exception from a socio-legal perspective, 
several of Pierre Bourdieu's theoretical concepts appear applicable. Moreover, as 
explained below, a Bourdieusian analysis lends itself well to a gendered approach.  
The 'Bourdieusian toolbox' summarises Bourdieu's main theoretical concepts and 
their relevance to this thesis. Whilst these snippets do not do full justice to 
Bourdieu's comprehensive theories, they explain the ontological position of this 
thesis in terms of what law is, how legal practice is produced and reproduced and 
how power and capital is connected to practice and language.  
 
Since the sub-questions of the first research question of this thesis are somewhat 
descriptive in asking how family is understood by the courts and what their legal 
practices on family in relation to the humanitarian exception are, the Bourdieusian 
tools enables a socio-legal frame to analyse and explain. This is connected to the 
aim of providing a different understanding of the research problem than that of the 
strictly legal, which dominates the current debate. The theoretical novelty of this 
thesis is to reinterpret a gendered family as a capital in itself. The purpose of 
doing this is to enable a Bourdieusian analysis that positions family in a gendered 
habitus (see '3.2 Family as capital' and '3.2.1 Gendering the Bourdieusian family'), 
and by doing so provide a theoretical foundation when answering the second 
research question of how the understandings and practices on family in relation to 
the humanitarian exception can be explained from a gendered Bourdiesian 
perspective. 
 
The final section '3.3 Bourdieu on language and discourse' prepares for the 
discussion on the theoretical and methodological compatibility of this thesis 
(which is developed under '4.1.1 Bourdieu and CDA'), in addition to the benefits 
of using a CDA with Bourdieusian theories. This discussion is required since the 
theory and method of this thesis may appear mismatched at first sight.  
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3.1 The 'Bourdieusian toolbox' 
Law as a social field 
Simply put, to Bourdieu the social world is organised into different fields of social 
activities. Areas such as law, journalism and sports are some examples of such 
social fields.73 A field is produced and reproduced by the agents engaged within 
it, and its operations are formed of an interplay and struggle between agents and 
structure. The positioning of the agents is one aspect that determines practice. In 
the aptly titled book 'The Force of Law'74 Bourdieu describes law as constitutive 
of a modern and liberal society.75 Whilst law as a social field is defined and 
separated by the legal discipline and profession, it is also ubiquitous in all parts of 
society. In the name of justice and legal principles of rule of law, law in itself 
appears as doxa (see below). Thus, law can be analysed as a field of its own, or in 
relation to other fields. To Bourdieu law is neither dependent, nor independent of 
other social fields.76 Put differently, this is due to law's perception of indifference 
towards outside influence. This perception could explain why the legal discourse 
appears cut off from the public debate on the humanitarian exception. Whenever 
entering the field of law, agents must adopt to legal rules and master the legal 
language. In the context of this thesis, the defendants in the legal cases on 
humanitarian smuggling are examples of outsiders entering the field.  
 
The habitus of law 
Bourdieu's theory of practice is a result of explaining action when analysing 
empirical data77. As an attempt to mitigate the tension between the structural and 
phenomenological understandings of practice, Bourdieu develops the concept of 
habitus.78 Habitus stems out of a hybrid of structures of the material and social 
world and the structures that are objective and those that are internalised. A 
structural account of practice constrains agency since it is determined by a fixed 	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structure. Contrastingly, a phenomenological approach argues that structures are 
subjective. This division reflects the material and social spheres, or the objective 
and internalised structures. Habitus is the reflexive relationship between these, i.e. 
the former mirrors the latter and so on. It means that the perception of the 
structures restrict the practice.79 In turn the perception is defined by the social.80 
In layman's terms one could say that we operate within a framework that by and 
large determines our actions, with our subjective understandings of this 
framework affecting the scope of our agency and practice. Still, we are not able to 
understand this framework in whatever way. The social, or internalised, structures 
determine our perceptions of the material and objective, implying a consensus on 
how things ought to be done, or a shared ontological belief of what is. 
Conclusively, habitus is somewhat synonymous with practice.  
 
In terms of the legal habitus, legal rules correspond to the material and objective, 
and legal practice to the social and internalised. The former is largely built upon a 
legal doctrine that arranges law into an hierarchical order. The latter concerns 
rules that govern practises of legal interpretation and application. At the core of 
constructing a legitimate legal argument is the referral to recognised legal sources. 
In the context of the Swedish judicial system the primary legal source is that of 
legislation.81 Thus there is a great emphasis on semantics and textual 
interpretation. If doubt arises over the intention of a legal act, the legal 
preparatory works are considered to be a legitimate source to turn to when trying 
to figure this out. Another source of guidance is that of the legal practice from the 
higher courts.82  
 
These are the utmost characteristic features of the habitus and practice of law, 
rendering it distinctive from other practices within society. Moreover, the legal 
habitus and practice severely restricts the court's ability to act outside the material 
submitted to it through say, an indictment in terms of humanitarian smuggling. 
Perhaps needless to say, this also serves to safeguard the fundamental rule of law 	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inasmuch as the court cannot act based on personal preference or liking. This is 
not to dispute that legal practitioners are immune to influences from outside of the 
realm of law, but the basic assumption within law is that these encompass a form 
of neutrality in following the letter of the law.  
 
Power and capital within law 
Power is a central concept to Bourdieu. It can be described as a meta-field, 
operating within social fields.83 Legitimised power is symbolic power, unlike 
brute force which is illegitimate power. In some ways symbolic power captures 
capital inasmuch as by being in a position of power one have capital. To Bourdieu 
capital entails a complex process of valuation, transformation and exchange of a 
variety of assets that could be categorised into economic, cultural, linguistic 
capital and so on.84 Whilst recognising that economic capital by and large enables 
other forms of capital, Bourdieu shifts away from a strictly financial 
understanding of capital. Arguably this shift enables agency inasmuch as one is 
not entirely constrained by financial resources in order to enjoy or attain other 
forms of capital, such as cultural or educational. A collective term that captures 
the process of valuing different types of assets is that of symbolic capital.85 Social 
capital is an example of one type of symbolic capital.86 In the context of this 
research, linguistic capital is turned into power when formulating legal 
arguments87 during the struggle between agents during the court proceedings.  
 
Arguably, the ultimate goal of social life is to acquire capital and power.88 This 
desire to advance one's position of power within a field spur on struggles for 
power. These struggles are not to be mistaken for rational strategies, like rational 
choice theory, but instead Bourdieu argues that actions are guided by the 
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habitus.89 A couple of examples of power struggles that take place within law 
regard areas of law or the value of a law degree. Compare business law with 
migration law, or a law degree from a distinguished university with an online 
course without entrance requirements. These areas and degrees are forms of 
symbolic capital that advance the position of power. Similarly, the professional 
titles mirror positions of power, with some being more or less influential, such as 
a judge that presides in the court room in comparison to the junior staff that 
mainly supply administrative support. Another symbolic capital within law is 
materialised through holding a law degree. A law degree awards legal 
professionals the mandate to practice law, and gives them greater access and 
knowledge of it. By using a legal language, and thus codifying words into law, 
those outside the legal sphere are kept at an arm's distance.90  
 
The legal doxa and orthodox practice 
When being in a position of power one controls legitimacy by establishing what is 
orthodox, and subsequently preserving status and dominance.91 This state of doxa 
determines how opinion, taste and behaviour are valued and reproduced within a 
field. Doxa shapes behaviour and produces orthodox practice, i.e. the customary 
ways of doing things. Many of the so called tools in the 'Bourdieusian toolbox'92 
are connected to this understanding of practice. Practice to Bourdieu is 
[(habitus)(capital)] + field = practice.93 None of these can by themselves produce 
practice, but they are dependent on each other.94 This equation can be summarised 
as ‘practice results from relations between one’s disposition (habitus) and one’s 
position in a field (capital), within the current state of play of that social arena 
(field)’.95 Moreover, whenever an heterodox (or opposing) belief or practice is 
dismissed by the dominant positions it is an act of symbolic violence.96  
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The orthodox practice within law is to follow the aforementioned legal rules, and 
by doing so uphold the hierarchical structure. Specifically to this thesis it means 
that the district courts, who are furthest down the hierarchy, ought to adhere to the 
rulings of superior courts, such as the Supreme Court case concerning 
humanitarian smuggling97. The Court of Appeal is found in the middle bracket 
and their judgements are ranked of a higher value than of the district courts. 
Hence, the court of appeals is able to quash and overrule the judgements of the 
district courts. From a Bourdieusian perspective it could be argued that the 
superior court's overruling of the lower courts' judgements is an act of symbolic 
violence, if the latter does not conform to the orthodox way of practicing law.   
 
3.2 Family as capital 
A Bourdieusian understanding of family is somewhat synonymous to the 
positioning of power within society and various social fields. The notion of family 
is reflexive in the accrual and transferral of other forms of capital, such as 
economic or cultural.98 The ability to accrue is dependent on a family's inherited 
social, cultural and economic capital, in the form of wealth, cultural 
understandings, education and so on. These are passed down through generations 
and forms a cyclical relationship between past, current and future capital.99 In an 
academic context, Bourdieu's understanding of family is often used to explain 
choices of education100, patters of consumption101 and so on. Although family is 
seen as an instrumental gatekeeper in preserving and obtaining other forms of 
capital102 it is seldom discussed as a type of capital in itself. By isolating family as 
type of capital it could be argued that if one lacks family one is also deprived of 
the possibility to acquire other forms of capital. By viewing family as capital, and 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
97 NJA 2009 s. 424 
98 Gilles, Val and Edwards, Rosalind (2006) A Qualitative Analysis of Parenting and Social 
Capital: Comparing the Work of Coleman and Bourdieu, Qualitative Sociology Review. Vol.2(2), 
p. 44 
99 Bourdieu, Pierre (1997) ‘The forms of capital’ in Halsey, A.H., Lauder, Hugh, Brown, Philip 
and  
Wells Stuart, Ashley (eds.) Education: Culture, Economy, Society, Oxford: Oxford University 
Press, p. 48 
100 Sullivan, Alice (2002) 'Bourdieu and Education: How Useful is Bourdieu's Theory for 
Researchers?' The Netherlands' Journal of Social Sciences. Vol.38(2), pp. 144-166	  
101 Allen, Douglas E. and Anderson, Paul F. (1994) 'Consumption and Social Stratification: 
Bourdieu's Distinction' Advances in Consumer Research. Vol. 21, pp. 70-74 
102 Silva, Elizabeth B. (2005) 'Gender, Home and Family in Cultural Capital Theory' The British 
Journal of Sociology. Vol.56(1), pp. 83-103 
	   24 
thus coupled with power, a theoretical base is added to the analysis on how the 
court's understandings of family are related to their legal practices on the 
humanitarian exception.  
 
A similar theoretical exercise is undertaken by Helga Nowotny, who developed 
the concept of emotional capital by drawing upon Bourdieu's conceptual 
framework.103 The concept of emotions as capital has proved useful to feminists 
inasmuch as it associated to the private, rather than the public sphere, within 
which much of feminist research is situated.104 As example is Diane Raey's 
research on emotional capital in relation to the relationship between women and 
their children.105 These examples show that; 1) Bourdieu's theory on capital can 
be developed as to reinterpret family as a form of capital in itself; 2) capital is 
related to gender (see below).   
 
3.2.1 Gendering the Bourdieusian family  
In 'Masculine domination'106 Bourdieu explores how the gender paradigm 
intersects the habitus, with masculine domination as both doxa and a form of 
symbolic violence.107 This theoretical opening has been used and developed by an 
ample amount of feminist scholars.108 Whilst the feminists argue that there are 
several flaws in a Bourdiesian approach to gender, such as restricting gender to 
either a structural position based on forms of capital, or a disposition through the 
habitus without scope for agency,109 he does provide them with a useful 
sociological framework to analyse complex practices.110 
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Another critique, relevant to this thesis, is that Bourdieu fails to recognise family 
as a proper institution.111 To Bourdieu, family and the home are the domains of 
women, which due to the their subordination are not associated with power.112 
Despite this it is the Bourdieusian father who transfers capital within the 
family.113 Some feminist scholars would advocate that a revamped version of 
family, more in tune with how modern family constellations look like, may not 
correspond to such traditional view like Bourdieu's.114 This reasoning is in line 
with the above literature on family, gender and migration (see '2.4 Family 
matters'). Thus by arguing that family is a form of capital in this thesis, a feminist 
version of Bourdieusian theory on family is adopted.  
 
3.3 Bourdieu on language and discourse  
To Bourdieu language is a form of symbolic capital and representative of 
symbolic power115. To illustrate this, some accents valued higher than others.116 
There is also a language officielle (translated as formal), which means that it is 
produced by those with authority, such as the state.117 The discourse produced of 
those in highest positions of power, such as the state, are considered utmost 
legitimate. In terms of law, the authority of the court serves to legitimise its' 
discourse and practice. Bourdieu's theory on practice is connectable to language 
and discourse inasmuch as the latter is a part of the former. By viewing discourse 
as practice it is possible to mitigate the tension between Bourdieu's understanding 
of practice as something beyond words.118 Differently put, Bourdieu has been 
criticised for reducing the role of language and discourse to merely reproducing 
the habitus.119 Hasan argues that this view is structurally biased and too 
reductionist inasmuch as it merely represents and does not constitute the social 	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world.120 Accordingly there is no potential for discourse to change the structure. A 
different view is taken by the critical discourse analysts Lilie Chouliaraki and 
Norman Fairclough. They argue that Hasan misreads Bourdieu, thus ignores the 
potential of Bourdieu's constructivist structuralism to exercise social critique.121 
According to Chouliaraki and Fairclough language to Bourdieu is indeed 
constructivist structuralism. Bluntly put, this means that it is both objective and 
subjective. It is objective because it exists independently of our perception, but 
also subjective because it is constructed by us.122 Differently put, objective is the 
structural and subjective is symbolic. They also argue that it is important that 
Bourdieu's theories are combined with a CDA, since a discourse-informed 
constructivist structuralism would facilitate both a objectivist and subjectivist 
Bourdieusian view of language.  
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4. Method 
As explained in the above chapter, understandings are somewhat synonymous 
with practice (see 'The habitus of law' under '3.1 The 'Bourdieusian toolbox'').  
Moreover, by arguing that legal practice is manifested through discourse (see 
below) the study of the court's discourse should provide an answer to the first 
research question of how the court's understandings of family is related to their 
legal practices on the humanitarian exception, and the adjacent sub-questions of 
how family is understood by the courts and what their legal practices are. The 
second research question of how these understandings and practices can be 
explained from a gendered Bourdiesian perspective is answered by infusing 
Bourdieu's theoretical concepts, and specifically the gendered Bourdieusian 
family, into the CDA.  
 
Before moving on, it is necessary to explain what is meant by discourse in this 
thesis since discourse is not necessarily synonymous with language. To mention a 
couple of examples, it can include visuals and sound.123 Nonetheless, due to the 
substantial linguistic semantics and hermeneutic emphasis within the legal 
field124, inasmuch as law is coded into texts that are interpreted by the courts, in 
the context of this thesis discourse is defined as the written language in the legal 
cases.   
 
4.1 Critical Discourse Analysis 
Norman Fairclough describes CDA as analysing semiosis (the process of giving 
meaning) within social practices.125 In terms of social practice, semiosis is found 
in three areas. Firstly, as a social activity. Secondly, in representation. Thirdly, 
within positions within social practices. This means that when working one is 
performing a social activity. Within this activity there is representation of oneself 
and others. Depending on the positioning different performances in social activity 
and representation are made. So if you are from the white middle class in a high 
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skilled job your perspective on things affects your representation of yourself and 
others, and respective performance. Thus, a different discourse is produced. The 
positioning also has an impact on discourse, with dominant perspectives 
supressing marginal and opposing views. The semiosis is much like Bourdieu's 
structuring structure, in that it is both constitutive and constituting the social.126  
 
What constitutes the critical aspect of CDA is that language is not taken at face 
value. It involves an active and sceptical approach to discourse.127 A court ruling 
could be legally legitimate and sound, but when addressing the underlying 
assumptions, it could be problematic. As an example, by analysing the legal 
discourse of sexual harassment through a feminist's perspective the law and legal 
practice reflect a patriarchal system.128 CDA focuses on discourse as a means of 
exercising power. The power dynamics of the addressers is important in relation 
to the value that are given to social actions and communications. In a 
Bourdieusian sense, this means that mapping out the positions of actors by various 
forms of capital. Moreover, a CDA aims to resist any asymmetries and 
imbalances of power by addressing these through a critical perspective.129 This 
implies a normative agenda inasmuch as rejecting inequality.130 
 
Sociology of law and CDA 
Some scholars have addressed that CDA is a neglected research method within 
socio-legal studies of legal material and practice131 This is thought to be an 
ontological issue. Within legal practice, so called facts are separated from that of 
legislation. Facts are thought to exist independently of the law. After being 
arranged according to legal rules, the law is applied onto the facts. On the 
contrary, the principal idea of CDA is that discourse constructs social practices.132 	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Albeit, both facts and law are treated as social constructs. This position is 
particularly useful to a socio-legal legal enquiry since the basis of socio-legal 
theory is that law is social.133  
 
4.1.1 Bourdieu and CDA 
Since the objective of a CDA is to resist and counteract power abuse and 
imbalances, a problematic point related to the compatibility of CDA with 
Bourdieusian theory is Bourdieu's lack of a normative agenda.134 Bourdieu's view 
on ethics is somewhat cynical, inasmuch as he argues that it usually serves the 
interests of the dominant perspectives.135 This does not sit well with the normative 
aspect of CDA, such as 'standing up for the little man'. In terms of resistance and 
emancipation in Bourdieu's habitus, there appears to be a tension between agency 
and structure.136 Arguably change and emancipation are theoretical problems to 
most grand theories covering structures.137 This does neither sit well with the 
normative objective of CDA, nor its principle idea that social interaction is the 
basis for change.138 As a way of rebutting this critique Bourdieu argued the logic 
of ‘using the sociology of sociology in order to make a better sociology’.139 As 
with everyone else, Bourdieu himself is a part of a habitus. Unless he was able to 
recognise his own position within the scientific field, along with his capital, it 
would not be possible for his academic work to advance sociology. Instead it 
would perpetually reproduce the structure of the habitus. Of course, no scientist 
would settle with such argument, so Bourdieu developed the concept of 
reflexivity. This is the concept of being self aware, so that one can control the 
social constraints by which one is bound, and distance oneself from the habitus.140 
Unfortunately, this level of awareness is only granted himself and other social 
scientists, not ordinary people. Another glimpse of the possibility for change can 	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be found in a hysterisis crisis.141 This is when a crisis within a field occurs and the 
order of social agents are rearranged in a more or less chaotic manner.142 
Regrettably, Bourdieu offers neither an explanation as to why a crisis occurs in 
the first place, nor what determines agents' behaviour during such a crisis.143 A 
final opening for change is through deviant trajectories, which occur when an 
agent enters into a new field. Before the process of transformation happens, 
during which an agent will conform to their new field, a moment of interruption 
will take place. During this, an agent will be able to make some rational choices 
when reflecting over their position within the new field.144 
 
Yang Yang argues that the combination between Bourdieu's deviant trajectory, 
reflexivity and hysterisis crisis facilitates an opportunity for social change during 
certain conditions.145 This is an imperative conclusion in order to combine 
Bourdieusian theory with a CDA. Yang's argument enables all agents with some 
degree of consciousness during their reflexive transformation. The basic premise 
of his argument is that the characteristics of the social fields today are different to 
those during Bourdieu's time. Yang argues that globalisation have created an open 
system, which have greatly impacted on an agent's ability to belong to, and cross, 
multiple fields simultaneously. It facilitates periods of hysterisis crisis more 
frequently, and capital and power move more fluently between agents. Bourdieu's 
concept of reflexivity thus encompasses ordinary people as well. When these 
three Bourdiesian concepts are combined, real change can happen.  
 
Although Fairclough and Chouliaraki are not known for using grand structural 
theories in their CDA146 they have adopted a Bourdieusian approach in their 
research on journalism.147 Chouliaraki and Fairclough argue that Bourdieu's 
epistemology does not work with CDA unless one critically discusses the semiotic 
moment.148 The semiotic moment is when meaning is fixated.149 In the context of 	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this thesis this is arguably when the courts discuss family. For the purposes of this 
thesis it ought to suffice to say that change is indeed possible from a Bourdieusian 
perspective in order to combine his theories with the method of CDA. To reiterate 
Fairclough and Chouliaraki's point of a taking a stance against injustices and 
power imbalances, this is where the critical of aspect of a CDA enriches a 
Bourdieusian approach.  
 
4.1.2 Gender and CDA 
There is a great overlap between feminist research and CDA in terms of their 
critical approach to power asymmetries and normative aim of social change,150 
making a successful marriage between the two. This form of 'critical praxis 
research' is a form of academic activism151, which is discussed in relation to the 
research topic in the aforementioned '2.3 An alternative discourse'. To a feminist 
CDA the central concern is to connect how discourse produces a patriarchal 
structure. An example is how symbolic capital is awarded the pronoun and noun 
'he/man' in giving it a generic status in English language.152 Another objective 
with feminist CDA is to examine how discourse serves to attribute meanings to 
gender roles. Another similarity between feminism and CDA is the critical 
approach towards the seemingly neutral practices and discourses153, which in the 
context of this research would be that of the law. To summarise, a gendered 
Bourdieusian approach of this thesis lends itself well to adopt a CDA as a method 
when answering the second research question of this thesis. 
 
4.1.3 Fairclough's CDA 
Within CDA, that broadly speaking can be described as an analytical movement, 
there are different approaches. Perhaps the most developed methodological 
framework is that of Norman Fairclough.154 Fairclough holds that social practises 
are comprised by social structures, social practices and social events. This 
ontological position resembles that of Bourdieu's habitus. These social practices 	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are represented by a semiotic dimension, which are 1) semiotic systems 
(languages), 2) orders of discourse 3) texts.155 Orders of discourse is the social 
structuring of semiotic difference. Differently put, this reflects a kind of ranking 
list of values that are ascribed to words, et cetera. An example of an order of 
discourse is dominant, or mainstream discourse. At the other end of the spectrum 
is the marginal and oppositional. This is a typical example of the characteristics of 
a CDA.  
 
One aim with CDA is to analyse the linguistic descriptions of language and to 
interpret the relationship between discursive processes and the social processes. 
When going over Fairclough's written work over the years, there appear to be 
several variations of how to conduct a Faircloughdian CDA. Moreover, the 
writings are formulated as guidance and advice, rather than strict rules and 
instructions as to how a CDA is to be carried out. Nonetheless, there is one 
methodological model that appears to be particularly useful. The model (see 
below) illustrates the three dimensions of discourse in Fairclough's CDA; text, 
discursive- and social practice.156 
 
 
 
 
 
 
 
 
 
 Figure 1: Fairclough, 2010, p 133. 
 
According to Fairclough, these dimensions are all interlinked. In other words the 
dimensions of discourse and social practice can be described as having a micro- 
and macro perspective. The principle idea is that the micro is representative of the 
macro and vice versa. It could be that one word (micro) is somewhat 	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representative of a broader social practice (macro).157 An important point is to be 
reflexive when analysing these dimensions, by continuously putting each 
dimension into juxtaposition with the others. The overall purpose with the model 
is to ensure that texts are not isolated from practises. Moreover, a discourse can be 
embedded within different social practices. As an example, depending on the 
context, marriage can be seen both as an institution within society and a gendered 
relationship. This form of interactional analysis (i.e. the connection between the 
three dimensions) is based upon an interdiscursive analysis, together with 
interpreting the linguistics (text) and semiotics (meaning).158 A interdiscursive 
analysis entails intertextuality. This is when a text within a particular discourse 
overlaps and makes references to other discourses.159 Intertextuality was coined 
by Kristeva and implies the ”the insertion of history (society) into a text and of 
texts into history”.160 The essence of the quote is that all texts are infused with 
history, or what is to become a part of history. When placing the concept of 
intertextuality into sociocultural practices, it captures the notion of discourse, 
being both constitutive and constituting. The interdiscursive trail, or chains using 
Fairclough's words, is the key to understanding the relationship between different 
types of discourses and social practices.161 It enables the analyst to discover 
hierarchies between discourses, and how social identities change along with 
discourse.  
 
On a final and essential note, the overall question to ask when doing a CDA; what 
is the perceived problem?162 By being problem oriented, the analysis has a point 
of direction, which is arguably critical.  
 
The first dimension - text 
The text analysis focuses on the formal features of the text, such as grammar, 
vocabulary, syntax, cohesion and modality. In Language and Power163 Fairclough 
maps out some concrete questions that the novice researcher without linguistic 	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expertise, can use when studying the first dimension of text (see 'Table 1' below). 
What the researcher is searching for are things like what are the functional 
relations between sentences and how the words used are used. By detecting key 
words, their frequency and the meanings ascribed to them, one is able to disclose 
how power is exercised, what is dominance and subordination.  
 
The second dimension - discursive practice 
The discursive dimension analyses the discourse practices, such as how one form 
of discourse is represented in another. Discursive practices can be described as 
produces, consumption and distribution of texts.164 What is important is to 
consider the context, such as the legal sphere, and how this affects the different 
discursive practices. The context both enables and constrains the discourse. As an 
example, the distribution of discourse is related and constrained to the context. 
Another aspect to consider is that of the position of the producer and consumer. 
 
The third dimension - sociocultural practices 
Sociocultural practice regards events, such as what the final judgement is within a 
legal case. When trying to put a text and discourse into a social practice, one 
cannot follow a set of analytical questions and checklist.165 Instead, the researcher 
has to search for orders of discourse and its political and ideological aspects. 
Fairclough suggests to focus upon what is perceived as a problem, or a 
misunderstanding, within the text and discourse.166 Drawing upon the discursive 
practices, dominance (Bourdieu's term) and hegemony (Fairclough's) are 
bedfellows. By identifying the hegemonic values, or ideology, the researcher is 
able to make a macro analysis of the mainstream social and cultural practices.  
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Table 1 - Fairclough's questions used when analysing the first dimension of text, 
as published in Language and Power.167 
 
A. Vocabulary 
1. What experiential values do words have?  
What classification schemes are drawn upon? 
Are there words which are ideologically contested? 
Is there rewording or overwording? 
What ideologically significant meaning relations (synonym, hyponym, antonym) are 
there between words? 
2. What relational values do words have? 
Are there euphemistic expressions? 
Are there markedly formal or informal words? 
3. What expressive values do words have? 
4. What metaphors are used? 
  
B. Grammar 
5. What experiential values do grammatical features have? 
What types of process and participant predominate? 
Is agency unclear? 
Are processes what they seem? 
Are nominalizations used? 
Are sentences active or passive? 
Are sentences positive or negative? 
6. What relational values do grammatical features have? 
What modes (declarative, grammatical question, imperative) are used? 
Are there important features of relational modality? 
Are the pronouns 'we' and 'you' used, and if so, how? 
7. What expressive values do grammatical features have? 
Are there important features of expressive modality? 
8. How are (simple) sentences linked together? 
What logical connectors are used? 
Are complex sentences characterized by coordination or subordination? 
What means are used for referring inside and outside the text? 
  
C. Textual structures 
9. What interactional conventions are used? 
Are there ways in which one participant controls the turns of others? 
10. What larger-scale structures does the text have? 
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4.2 An abductive approach 
The methodological approach of this thesis is largely abductive. An abductive 
approach is situated between inductive research, in which a researcher approaches 
the data without assumptions of what to find,168 and a deductive approach, in 
which theoretical preconceptions determine the analysis.169 Abductive research 
involves a reflexive analysis between the theoretical concepts and the empirical 
data.170 Since the analysis builds upon a gendered Bourdieusian theory and 
Fairclough's critical approach to discourse, there is a map of things to look out for 
when examining the discourses and practices, such as gender and power for 
instance. Moreover, because legal texts are written in what could be termed their 
own language (i.e. a legal language), some pre-understanding of legal vocabulary 
and tradition is required. Arguably this understanding also encompasses some 
preconceived ideas of the law and legal system. Thus, the challenge when 
analysing the legal texts is to understand, yet reject, a traditional legal 
understanding of law and how it is practiced. Despite this deductive element, this 
thesis attempts to approach the legal cases without a predetermined answer to the 
research questions. The theoretical concepts is not the ten commandments, but 
serves as a map of analytical guidance.    
 
4.3 Validity  
In terms of scientific validity a couple of things ought to be addressed. Firstly is 
that of external validity and generalisability. It is unlikely that the CDA of this 
thesis will result in anything generalisable.171 The personal bias of the researcher 
is lessened, resulting in the production of a strong internal validity of the thesis, as 
long as the theoretical and methodological framework is done justice. However, a 
CDA is ultimately based on the interpretation of the researcher. Secondly, as 
Johanna Niemi-Kiesiläinen, Päivi Honkatukia, and Minna Ruuskanen's CDA of 
legal cases on sexual violence in Finland shows, the discourse does not need to be 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
168 Ruiz Ruiz, Jorge (2009) 'Sociological Discourse Analysis: Methods and Logic' Qualitative 
Social Research. Vol.10(2) 
169 Blakie, Norman (2011) in Lewis-Beck, Michael, Bryman, Alan and Liao Futing, Tim (eds.) The 
SAGE Encyclopedia of Social Science Research Methods. Sage Publications: Thousand Oaks. p. 
819 
170 Ibid. 	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uniform.172 It can be split or mixed. They also argue that purpose of CDA is to 
understand, rather than generalise. This is reflected in that the research is not 
constructed around the whys of a legal practice, but instead the how. The intention 
is not to produce a theory but to understand the particularities of the research 
problem as it appears in the courts of Skåne. Nonetheless, if the results prove to 
be of any use in another context, that would of course be commendable.   
 
4.4 Collection of empirical material 
Although the rulings from the district courts are not of precedential character they 
are indeed representative of a legal practice. Therefore they are not to be 
disregarded from a socio-legal perspective. Additionally, the bulk of the legal 
cases are ruled upon in the district courts. Hence, the legal cases from these courts 
are both representative of legal practice and important in terms of the size of their 
impact. The decision to include legal cases from the Skåne and Blekinge Court of 
Appeal, is to see if the legal practices from the lower courts are affirmed or 
contested. Such affirmation or contestation is symbolic of the hierarchical 
structure of the legal field, and serves to legitimise or contest the discourse and 
practice of the district courts.  
 
The case law is collected through the database Karnov173. See 'Appendix 1 - 
Karnov search results' for a detailed outline of the data collection. There are 
several publishers that specialise in publishing legal material. As to why Karnov 
is used is due to the database subscription. As a student of Sociology of Law one 
can access migration case law from other databases, such as JP Infonet, but not 
criminal case law. Because human smuggling is a criminal offence, the only 
database from which one is able collect the legal cases from, without contacting 
the courts directly, is through Karnov. After collecting the cases through Karnov, 
the District Court of Malmö (where the bulk of legal cases are ruled upon; 16 out 
of 19 in 2015 and 45 out of 53 in 2016) was contacted to cross check that no cases 
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were missing. The email communication involved requesting and receiving a full 
list of all cases relating to chapter 20, section 8-9, of the Aliens Act. 174 
 
The time period selected for analysis is all of the legal cases that were ruled upon 
in 2015 and 2016. This is for two reasons. Firstly, the initial thought was to 
investigate whether there was a change in the legal practice during the period 
2015-2016, that could be connected to the border controls that were implemented 
in Sweden during that period. It would have been interesting to search for possible 
correlations between the sociocultural practices (see Fairclough above) in terms 
of migration politics and the legal/discursive practices. However, due to the 
sluggishness of the police/judicial system, a large part of the cases that took place 
in 2016 ended up in court 2017, during which period this thesis was written. As it 
would not be desirable to collect the material on an ad-hoc basis whilst writing the 
thesis, the point of comparison turned mute.  
 
The second reason builds upon the material in relation to the purpose of this 
thesis. When extending the time frame to include previous years there appear to 
be considerably fewer cases. This could be related to the developments of 
migration in terms of numbers.175 Since the purpose of this thesis is to capture the 
legal practices in context, it appeared somewhat farfetched to include odd cases 
from the past decade. Moreover, due to the structure of legal method, the cases of 
precedent value would automatically be referred to in the more recent cases. 
However, the reasoning behind the decision to limit the analysis to the years of 
2015 and 2016 could be discussed.  
 
4.5 Purposeful sampling and coding 
Whilst not specifically required or used by Fairclough, as a measure to strengthen 
the scientific standards of this thesis, some words ought to be dedicated to the 
sampling strategy used when selecting the legal cases for the CDA. The sampling 
strategy of this thesis starts out as a hybrid between a quantitative and qualitative 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
174 Malmö Tingsrätt (2016) 'Re: Domar gällande människosmuggling' (email from Malmö 
Tingsrätt's Arkiv <arkivtma@dom.se> to Obenius, Hedvig <hedvig.obenius@mah.se) received on 
30 November 2016 
 
175 The Swedish Migration Agency (2017) 'Statistics' URL <https://www.migrationsverket.se/Om-
Migrationsverket/Statistik.html>, updated 15 August 2017, accessed 18 August 2017  
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approach. As a first, out of three steps, when saturating the data176, all legal cases 
that relates to chapter 20, section 8-9, of the Aliens Act, from all the district courts 
and courts of appeal in the whole of Sweden, are collected. This is regardless of 
whether these involve humanitarian smuggling or not. This 'full Monty' approach 
is to ensure that no cases of humanitarian smuggling are overlooked due to that 
the key words in Karnov's search engine are not coded accordingly. During 2015 
the total legal cases concerning chapter 20, section 8-9 of the Aliens Act from the 
district courts in Sweden tally up to 33, out of which 19 cases are from the district 
courts of Skåne. In 2016 the proportion was even higher; 53 out of 68.177 In 2015 
all cases from the courts of appeal were ruled upon in the Skåne and Blekinge 
Court of Appeal. In 2016 this figure was 15 out of 19. 
 
The next step and strategy adopted is that of purposeful sampling.178 Purposeful 
sampling is the selection of cases where the information is rich in relation to the 
purpose of the research.179 This means that the cases that explicitly concern 
humanitarian smuggling are identified and singled out of all the above cases on 
human smuggling. This is related to sub-question b. of the first research question; 
what are the legal practices on the humanitarian exception? 
 
The third step and strategy adopted is that of criterion sampling180 in order to 
pinpoint, out of all humanitarian cases, those concerning 'family' (see sub-
question; a) how is family understood by the courts?) The saturation point (being 
when the data is considered sufficient enough to make an analysis181) of the data 
is dependent the particularities on a case to case basis. Some cases are succinctly 
written, others have an abundance of words. The reason to include all cases on 
family in relation to humanitarian smuggling is to enable an 
Bourdieusian/Faircloughdian distinction between the orthodox/mainstream and 
heterodox/opposing discourses and practices. By including all legal cases in the 
third step of the analysis, any divergence from the mainstream legal practices 	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ought to stand out. This is also referred to as the extreme or deviant case 
sampling.182  
 
In terms of coding, one can code larger amounts of data, or scan the literature for 
particular features. Whilst one purpose with a CDA is to search for patterns, the 
approach of examining the most frequently used word can be misleading. Some 
words may be used monotonously without any deeper meaning, or as mere 
formalities. Others may be used sparsely but carry more weight. The analysis of 
the thesis will focus on the sections concerning family and the humanitarian 
exception within the legal cases, since these are directly relevant to the research 
problem and questions. 
 
4.6 Ethical considerations 
 
Whenever doing research within social sciences some specific ethical guidelines 
set by the Swedish Research Council are to be considered.183 Since the data of this 
research is obtained through existent government registers, the ethical principle to 
consider in respect to this thesis is that of information.184 This means that the 
researcher should inform the individuals who are subject to research about the 
research, that their participation is voluntary and that they have the opportunity to 
opt out if they wish to do so. The extent to which this principle should be adhered 
depends on the characteristics of the specific research.185 In the context of this 
thesis the active participation of the persons in the legal cases analysed is not 
required since the subject of the research is the discourse of the courts, not the 
individuals that figures in the legal cases. The cases have been obtained through 
the support of chapter 2, section 12, of The Freedom of the Press Act186, meaning 
that the legal cases are available to the public. Moreover, none of the personal 
identity details of the defendants or witnesses have been redacted by the courts 
(see chapter 6, section 4, of the Public Access to Information and Secrecy Act187). 
However, there are still some ethical aspects that ought to be respected. Firstly, 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
182 Patton (1990) 
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forskning, URL <http://www.codex.vr.se/texts/HSFR.pdf> accessed 5 September 2017 
184 See rule number 1, point 2, Ibid. p. 8 
185 Ibid.  
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the defendants are arguably in an exposed position by being subject to 
prosecution. It is fair to assume that this information is not something one would 
want to shout from the rooftops. Secondly, due to the stigmatisation on irregular 
migration (see discussion on '2.2 Crimmigration') the individuals in the legal cases 
are in a weak position of power (see 'Power and capital within law' under '3.1 The 
'Bourdieusian toolbox'). Conclusively, when taking these two factors into account, 
in combination with the fact that precisely because the personal identity details of 
are defendants are not of relevance to the analysis of this thesis, there is no need 
to disclose these. Therefore whenever quotations from the legal cases refer to any 
given names these will be marked as 'X' by the author. Since the personal identity 
details are easily traceable through the reference numbers of the legal case, this 'X' 
is merely symbolic. If the personal identities of the individuals was to be properly 
protected the case references would need to be excluded from this thesis. 
However, when balancing the above ethical principle with the interest of 
transparency and traceability when doing scientific research the latter prevails 
over the former. 
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5. Analysis and results 
This analysis starts with identifying the perceived problems within the material, or 
as Fairclough puts it 'the moments of crisis'.188 The cases have not been read in 
any particular order, and when reading them several issues where identified. Some 
may seem obvious, such as the question of the guilt or innocence of the defendant, 
the credibility of their statements, the courts decision to convict or acquit, or the 
severity of the sentence. However, these issues are not of primary relevance to 
this thesis topic. Instead they are considered secondary problems. The two 
primary problems identified are; the intention of the defendant (in relation to the 
humanitarian exception) and the relationship between the accused smuggler and 
the smuggled (in relation to the notion of family). Nonetheless, all the above 
problems cannot be isolated from each other. Therefore a holistic approach is 
taken under '5.5 A reflexive analysis' by infusing the secondary problems into the 
primary ones. 
 
Within the region of Skåne there are six district courts; Malmö, Lund, 
Helsingborg, Kristianstad, Hässleholm and Ystad, and one court of appeal; Skåne 
and Blekinge Court of Appeal. Below are two tables of the legal cases from the 
district courts and the Court of Appeal concerning the humanitarian exception in 
relation to family. During the second step of analysing the data by using the 
aforementioned sampling methods it became clear that some cases did not 
explicitly deal with the exception at all, yet sometimes the arguments put forth 
during the proceedings resembled those of a humanitarian kind. Thus, these will 
be referred to as an implicit humanitarian argument. When trying to identify the 
cases concerning both the humanitarian exception and the notion of family, some 
cases did not connect family with the humanitarian exception explicitly.189 
Nonetheless, the reasoning of the courts was either built upon the precedent case 
of NJA 2009 s. 424 or the preparatory legal works, and appeared to be similar to a 
humanitarian exception in practice.  
 
 
 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
188 Fairclough (1992) p. 230 
189 such as case 4201-16 and 8215-15	  
	   43 
5.1 An overview of the legal cases  
In order to make the text more readable, the legal cases will be referred to by their 
case number going forwards, rather than full reference as per the tables below.  
 
Table 2 - district court cases on humanitarian smuggling and family  
CASE REFERENCE COURT ARGUMENT DEFENDANT ARGUMENT SANCTION 
TRMAL B 1260-16 Humanitarian Family Fine 
TRMAL B 3844-16 Dismiss humanitarian Family Suspended 
sentence/com
munity service 
TRMAL B 4200-16 Humanitarian Family Fine 
TRMAL B 4201-16 Lack of intent Family Acquitted 
TRMAL B 6323-16 Humanitarian Family Fine 
TRMAL B 4734-16 Dismiss humanitarian Family Prison 3 
months 
TRMAL B 2042-16 Dismiss humanitarian Humanitarian/family Suspended 
sentence/com
munity service 
TRMAL B 6620-15 Humanitarian Humanitarian/family  Suspended 
sentence/fine 
TRMAL B 8215-15 Family Family Fine 
TRMAL B 3491-15 Humanitarian Family Fine 
TRMAL B 7425-15 Dismiss humanitarian Humanitarian/family Fine 
TRMAL B 9510-15 Humanitarian Family Fine 
TRMAL B 10664-15 Dismiss humanitarian Family Prison 3 
months 
TRMAL B 11063-15 Humanitarian Family Fine 
TR YST B 620-16 Pro family unification Family members Acquitted 
TRHEL B 5721-15 Dismiss humanitarian Family members Prison 3 
months 
TRHEL B 5914-15 Humanitarian Family members Fine 
 
Table 3 - Court of Appeal cases on humanitarian smuggling and family 
CASE REFERENCE COURT ARGUMENT DEFENDANT ARGUMENT SANCTION 
HRSB B 3033-15 Dismisses humanitarian Favour/relative Prison 3 
months 
HRSB B 2828-15 Dismisses humanitarian Favour/relative Prison 3 
months 
 
Another measure taken as to aid the reader in following the analysis is to outline 
the legal cases in brief. As to not make this section too cumbersome due to the 
vast amount of cases, the outline is focused on, the relationship between the 
defendants and the smuggled, the defendants position in regards to the actions and 
motive, and the courts reasoning. 
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Case - 1260-16 
One man is prosecuted of smuggling his wife and his four children. The defendant 
claimed that the intention was reunite as a family. The court finds the defendant 
guilty of human smuggling. However, the court argues that since it was a family 
reunification, after a long and dangerous journey from the war in Syria, the 
sanction would stop at fines. This case is barely one page long. 
 
Case 3844-16 
One man is prosecuted for smuggling two women; his cousin and her 
acquaintance. The defendant admits the act but denies committing a crime. He 
describes how he himself was smuggled several years ago, upon which the court 
decides that he ought to have known that his actions were criminal.  The 
humanitarian exception is not explicitly discussed but the court refers to NJA 
2009 s. 424 when ruling that a cousin cannot be considered a close enough 
relative as to lessen the sanction. Nonetheless, the court sentences the defendant 
to a suspended sentence in combination with community service since it is not 
likely that he will continue to commit crimes. 
 
Case 4200-16 
One man is prosecuted of smuggling his mother, brother, sister, brother in law and 
niece. The defendants admit to the act but not to having committed a crime. The 
defendant describes how himself came to Sweden in a similar way as his family 
and that he did not know that their entry was considered unlawful. The court 
refers to NJA 2009 s. 424 when arguing that the defendant has 'helped his close 
relatives' and subsequently sentencing the defendant to pay fines.  
 
Case 4201-16 
One man is prosecuted for smuggling his father, two brothers and two nephews. 
The defendant claims to have thought that his relatives had the right to travel into 
Sweden, and that he had been in contact with the Swedish Migration Agency. The 
court refers to NJA 2016 s. 763, in which a defendant was acquitted on the basis 
of lacking intent to commit a crime, when acquitting the defendant. In the case the 
closeness in kinship is not discussed, but only briefly referred to in terms of 'close 
relatives'.    
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Case 6323-16 
One man is prosecuted of smuggling his mother, father and three sisters. The 
defendant denies committing a crime but admits to his actions. The court decides 
that the defendant cannot be acquitted on the basis of the humanitarian exception, 
and subsequently convicts him. 
However, the court refers to NJA 2009 s. 424 when ruling that because the 
defendant had helped his close relatives the sanction would be lessened to fines. 
Notably, in this case the court differentiates between the humanitarian exception 
and the helping of close relatives as per NJA 2009 s. 424.   
 
Case 4734-16 
Three men are prosecuted for smuggling a child, who is the brother of one of the 
defendants. All the defendants are related to each other and they all reside in 
Sweden. The defendants admit to the act, saying that they went to Denmark to 
watch a football game and brought the child so that he could 'relax and have some 
fun'. On they way back from the game they where stopped at the Swedish boarder 
control where it becomes evident that the child did not have the right to enter or 
reside in Sweden. Thus the child was an irregular migrant. The court reasons that 
the defendants had a criminal intent and convicts them of human smuggling, with 
a three month prison sentence. The humanitarian exception is not discussed, nor 
NJA 2009 s. 424, until the very end of the case when the dissenting opinion of 
one lay judge is presented. The judge argues that there was an intention for the 
child to apply for asylum. Thus the humanitarian exception ought to have been 
applicable.  
 
Case 2042-16 
One man is prosecuted for smuggling another man who is a 'distant relative'. The 
man's wife is the niece of the defendant's step-mother, although the man is not 
married "for real" (these citation marks are as written by the court). The defendant 
claims to have acted out of humanitarian reasons. Nonetheless, the court argues 
that there is nothing in the case, such as a close kinship, that supports the 
application of the exception. Thus the defendant is convicted, but because the 
defendant has acted in the interest of 'a person from his home country' without a 
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financial incentive, he is sentenced to a suspended sentence in combination with 
community service.  
 
Case 6620-15  
The case concerns three defendants, and is one out of two cases only, in which 
women are prosecuted. One of the defendants is the mother to the three children 
that are the smuggled individuals in this case. The male defendant is the father of 
one of the children and also the uncle of the second female defendant. The women 
admit to their actions but claim that they acted out of humanitarian reasons, whilst 
the man admits to some actions but not to the crime as such. The court finds all 
defendants guilty but holds that because the defendants, without financial profit, 
have smuggled three relatives, 'that furthermore are children', in order to reunite 
with their family the court lessens the sentence to a suspended sentence in 
combination with fines. 
 
Case 8215-15 
One man is prosecuted for smuggling his wife. The defendant had been informed 
by the Swedish Migration Agency that it would considered a crime if he brought 
his wife to Sweden. Despite this the defendant decided to bring her to Sweden. 
Whilst the humanitarian motive is not explicitly discussed, the court refers to NJA 
2009 s. 424 when sentencing the defendant to pay fines.  
 
Case 3491-15 
One man prosecuted for smuggling his cousin and his best friend's son. The 
defendant admits the actions but denies committing a crime. The court convicts 
the defendant but lessens the sanction to fines since it concerns the smuggling of 
'two persons close to him'. 
 
Case 7425-15 
One man and one woman are prosecuted for smuggling the aunt and cousin of the 
man. The defendants claim that they acted out of humanitarian reasons, due to the 
situation in Syria and because the aunt and cousin had endured difficulties during 
their process of migration. Whilst the court recognised that the situation in Syria 
poses danger to life and health, along with a strained situation in terms of the 
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reception of refugees in Europe, the court dismissed the applicability of the 
humanitarian exception and subsequently convicts the defendants. However, 
because the defendants have 'helped two relatives' the sentence is lessened to 
fines.  
 
Case 9510-15 
Two men are prosecuted for smuggling of the nephew of one of the defendants. 
One defendant claimed they acted out of humanitarian reasons since the nephew 
was persecuted due to his political affiliations in Iran. The other defendant 
described how he did not think their actions constituted human smuggling since 
their actions were not motivated by making a financial profit. The court dismisses 
the humanitarian exception and convict the defendants of human smuggling, but 
lessens the sanction to fines since they have assisted a 'close relative' on a one off 
basis. 
 
Case 10664-15 
One man is prosecuted for smuggling two men. When he attended a cousin's 
wedding, he was asked by a woman, who is from the same Syrian village as the 
defendant, if he could bring the two men to Sweden. One of the men is the fiancé 
of a woman who is from the same part of town as the defendant. The other man is 
a distant relative to the defendant's mother. The humanitarian exception is not 
discussed and the court sentences the man to three months in prison.  
 
Case 11063-15 
One man is prosecuted of smuggling six people out of which one was his wife, 
three his wife's female relatives and one man who had joined the group along the 
way. The defendant was unaware of the man when setting out to collect his wife 
and her relatives. But since the defendant's wife and her relatives formed an all 
female travel company, and the man had come forward in travelling with his wife 
and her female relatives, the defendant claimed to have acted out of gratitude 
towards the man when allowing him to continue his journey with them. Although 
the court does not explicitly discuss the humanitarian exception, it discusses who 
is to be considered a 'close relative' as per NJA 2009 s. 424. The court argues that 
the wife and her family are considered to be close enough family in order to 
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lessen the sanction to fines. In terms of the man, who is unrelated to the 
defendant, the court reasons that the defendant's intention was not bring the man, 
and whilst the defendant could have acted differently, the court argues that the 
overall circumstances of the case are of a mitigating character. 
 
Case 620-16 
One man is prosecuted for smuggling his daughter. The defendant admits to the 
actions but not to the crime. The court refers to Article 8 of ECHR (the right to 
family life) when acquitting the defendant. The court reasons that despite the fact 
that it could be argued that a crime has been committed, this must be put into the 
perspective of the 'care a father normally has for a daughter' and that 
consideration must be taken of the 'special relationship that as a rule exists 
between members of the same family'.  
 
Case 5721-15 
Two men are prosecuted for smuggling one of the defendant's daughters, a mother 
and father, along with their child. The father is married to the other defendant's 
sister. The defendants claim that they did not intend to commit a crime. The court 
disregards the applicability of the humanitarian exception and sentences both the 
defendants to prison. The court reasons that if the case had only concerned the 
daughter of one of the defendants the sentence would have been lessened to fines.   
 
Case 5914-15 
One man is prosecuted of smuggling his fiancé. The defendant claims that he did 
not know that one was not allowed to bring close relatives to Sweden, thus he did 
not act with intent. The court dismisses this claim and the humanitarian exception 
since they argue that the motive is based on 'social reasons' and not humanitarian 
ones. The defendant is sentenced to fines without explaining this sanction.   
 
Case 3033-15 
One man had been convicted for smuggling the nephew of a friend, along with a 
friend of the nephew. The defendant claimed to have acted out of humanitarian 
reasons, his friendship to the uncle and because orthodox Christian Armenians are 
'there for each other'. The District Court argued that because the defendant acted 
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out of humanitarian reasons the sentence was lessened to fines. However, the 
Court of Appeal is of a different opinion and rejects the District Court's 
application of the humanitarian exception. Instead the Court of Appeal argues that 
the reasons was not humanitarian, but instead 'practical and personal' inasmuch as 
the smuggled had relatives in Sweden and the defendant was doing an uncle a 
favour. The sanction is increased to a prison sentence.  
 
Case 2828-15 
One man had been convicted for smuggling a woman and three children, who 
were related to the defendant's nephew, and sentenced to a suspended sentence by 
the District Court of Malmö. The defendant's intention was to do his nephew a 
favour. The Court of Appeal overrules the decision of the District Court without 
clarifying why it did so. 
 
5.2 The first dimension - text 
The analysis follows Fairclough's guide of questions when analysing text (see 
'Table 1', p 35). The below subheadings match the three sections that Fairclough 
has established as a way of organising the questions. The textual tools of analysis 
have been italicised and correspond to each question. 
 
5.2.1 Vocabulary  
Experiental values 
To Fairclough, experiental values are representative of the text producer's 
experience of the social world, and the nature of it.190 In terms of experiental 
values identified, the texts are crammed with words that have significant 
meanings, such as 'impermissible', 'illegal', 'questioned', 'justified', 'denied', 
'authenticity', 'objectively seen' and so forth. This is not surprising since they are 
legal cases of criminal law, in which the courts are tasked with determining if the 
evidence and testimonies are credible and if the actions are lawful or not. The 
texts are also full of formal words, which again is not surprising. To the legally 
trained eye the language appears familiar; to the untrained, incomprehensible. In 
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terms of the processes and participants, these are also assigned legal titles such as 
'defendant', 'prosecutor' and so forth.  
 
Relational values 
The relational values of the words used, such as the marriage between a husband 
and wife191 are oftentimes linked to mistrust. To illustrate; 'there is no reason to 
question it's authenticity'.192 Paradoxically, the following sentence does precisely 
that by saying that 'at least it must be considered to established that they had a 
relationship'193 (author's emphasis). A couple of pages further on in the same case 
the court states that 'the girl that he perceives as his wife'194. This is despite the 
fact that the defence provides a Syrian marital agreement. It implies that their 
marriage may not be legitimate because it is not acceptably documented in the 
court's view. In case 5914-15 the defendant had smuggled his fiancé, who at the 
time of the trial carried their baby. Despite this, the Court referred to her as 'a 
person that was related to him'195. Another example is 'there was a certificate of 
marriage'196 followed by declaring that 'they have now wed in Sweden so their 
marriage would also be valid here', as if a marriage certificate would not be valid. 
Another example of formalising relationships is the usage of the old fashioned 
'mother'197 instead of the commonly used 'mum'. Another example is to speak of 
Sweden as a 'realm' instead of the more ordinary word of 'country', which 
arguably adds some gravity to the state.198 
 
Expressive values 
In some cases it is evident that there are some words that are expressive values. In 
case 620-16 the court reasons that 'as a rule, there is a special relationship between 
members of the same family' (author's emphasis). The case of 2828-15 is another 
case in point. The court reasoned that the defendant 'from a practical and human 
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point of view...couldn't have left the woman and children vind för våg199 (author's 
translation is 'to abandon'). Another example is case 5721-15 in which the court 
writes 'the Court finds that from a human perspective one can understand the 
actions of collecting X's daughter from Germany...'. This implies that the court 
recognises that it would be human to reunite with one's daughter.  
 
Metaphors 
There are no apparent metaphors found in the cases. 
 
5.2.2 Grammar 
The experiental values of the grammatical features 
Turning to the next step of grammar the first thing is to identify the types of 
processes and participant predominate. This is done by identifying the subject, 
object and verb. Disregarding that the most common verb is obviously that of 
smuggling, any form of transporting, border crossing or applying for asylum. One 
less obvious verb is that of helping. To help is found in every single case, with the 
subject being the defendant and the object that of the smuggled person/-s. What is 
interesting is that the semiosis of help is different depending on who uses the 
word. When the court is using it in referring to the penal code, help basically 
means to assist. In legal words, help is a part of the crime; to help a foreigner with 
an unauthorised entry to Sweden. On the contrary, when the defendant is speaking 
of help it means to aid someone, such as a relative, family member or someone 
that you know of. It is commonly tied to emotions such as 'feeling responsible'200, 
'being there for one another as Christian orthodox Armenians'201, 'being forced by 
his tradition and culture'202 or simply 'because he missed him and knew he had 
been suffering a lot due to his political activities so he wanted to help him'.203 
Another example when the defendant is using the verb of helping is in when 
'asking the Swedish authorities for help with getting her children to Sweden, but 
these have denied her this help'204, or how the 'by the help of the Red Cross the 	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daughter had made her way to Germany'.205 The process of helping is perceived as 
a crime by the judicial system, but as a 'favour'206 by the defendants. In one case 
the court refers to 'help' by using quotation marks on one occasion207. However, 
the purpose or meaning of these quotation marks remain unclear.  
 
In terms of processes and nominalisations the flow of the court's reasoning goes 
back and forth when trying to reach their judgement. Moreover, the cause of 
events are disputed amongst different defendants, witnesses and prosecutors. The 
effect of this is that it becomes difficult to analyse the processes and 
nominalisations. One process is that of migration. What it experienced as a 
common process of migration to the defendant208, constitutes a crime in the eyes 
of the state (as being represented by the prosecutors and courts in this instance).   
 
The relational values of the grammatical features 
Next step is to spot the relational values of the grammatical features, such as the 
modes used, modality and the pronouns. In terms of modes, these are generally 
declarative, with the court being the addresser. In a concrete way this is the state. 
In an abstract, it could be seen as justice or power. The addressee in somewhat 
unclear. Is it the general public? Is it the parties of the case? Is it the court 
addressing itself? There are rarely any modal auxiliaries (such as 'may', 'might', 
'ought'). An interesting point regarding the pronouns, illeism (meaning referring to 
oneself in third person) is always used when the court is referring to itself. Whilst 
when referring to the defendants it is always in third person pronoun. The 
prosecutor is referred to by title, and the border police are introduced by theirs. 
Noteworthy is how this represents their position of power.  
 
The expressive values of the grammatical features  
As an example of the expressive values of the grammatical features is case 620-
16. 'It must, according to the District Court's view, be seen as care a father 
normally has for a daughter, and not as an expression for wanting to participate in 
operations that prevailing legislation is intended to criminalise'. 'It must' is an 	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example of expressive modality, whilst 'and not' an opposite terminal point. 
Basically it means the same thing but the latter is a negative point. Thus, the court 
is firm, and this enhances its position of strong authority.  
 
Sentence linkage 
The linkage between sentences that concerns the intent is interesting because after 
presenting the defendant's position, the court responds differently. The sentence 
connecting the defendant's claim (observe that the court uses the word 'claims', 
not states, declares, argues, hold or any other word that does not imply a lack of 
supporting evidence) of an unawareness that their actions constituted a crime, 
either buys into their ignorance or not. In case 3844-16 the sentence that follows a 
claim of unawareness announces that because '...his passengers are from the same 
country as him, and that X (the defendant) was himself smuggled into Sweden, he 
must have understood what documentation is required in order to have the right to 
enter into Sweden'. Or as in case 4200-15, where the court reasoned that because 
the defendant had not attempted to check what documentation was required to 
enter Sweden, 'there is no basis to conclude that X thought that the regulations 
permitted his relatives' entry into the country'. Neither sentence recognised the 
defendant's claim of unawareness directly. Instead the immediate conclusion is 
that the defendant should have known the regulations, or that the absence of 
checking implies that you cannot claim unawareness (if not X then Y). This 
sentence connection is what Fairclough calls a form of logical connector.209 The 
conclusion is based upon the court's assumption that a person would check the 
entrance regulations before bringing relatives across the border, or that because 
one was smuggled into Sweden themselves they would have had the knowledge 
of the relevant regulations. Another example of a logical connector is the when 
the prosecutor questioned the authenticity of a marriage due to the defendant only 
having spend a short period of time with his wife, hence 'therefore did not know 
her very well'.210  
 
5.2.3 Textual structures  
Interactional conventions 	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In terms of the interactional conventions used there are none in the legal cases. If 
one wanted to analyse the ways which participants control the contributions of the 
others in conversation, one would have to request the recorded court proceedings.  
 
Larger-scale structures 
As to the last point of the textual analysis, there are minor variations in the larger-
scale structure of the texts. The defendant's and prosecution's positions are 
declared, then the so called facts of the case, with the court's conclusion towards 
the end. However, some courts motivate their judgement over the course of 
several pages211, whilst others only spend a paragraph declaring their reasoning 
and conclusion212. Similarly, all discourse is narrated by the courts. Thus, the 
stories of the defendants are to some extent appropriated when the courts  narrates 
their version of it. This ownership of the text production and editing is an 
prerogative the courts enjoy, which can also be interpreted as an utmost form of 
power.  
 
5.3 The second dimension - discourse practice 
When approaching the discourse practice the first thing to identify is the 
interdiscursivity.213 The type of discourse is obviously legal. The type that 
concealed by the legal is that of the political and personal. The political manifests 
itself through legislation. Broadly speaking, to regulate migration is a political 
stand. The inherit tension within law is that of the human factor. The language of 
legal neutrality somewhat underestimates the human aspect. Regardless of this 
claim, the personal perspectives of the judges (professional and lay) is arguably 
evident in how they practice law. In the case of 620-16 the court acquits the 
defendant by using legal arguments and legal sources. It argues that a conviction 
would neither be in line with the legislative intension as per the preparatory 
works214, nor the right to family life as protected by Article 8 of the ECHR. This 
intertextual chain (the reference to other texts within texts) are prime examples of 
when the perceived legislative neutrality enters a grey zone. Other cases, where 
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the court fines the defendant215 are equally as legitimate inasmuch as it uses legal 
sources to support its reasoning. In some cases the court refers to the preparatory 
works216, whilst in others217 the court did neither refer to the Proposition 
2003/04:35, nor the ECHR. What unites all these cases is that they concern the 
alleged smuggling of 'close family member'. Thus, all the courts could have 
referred to the ECHR, but they chose not to. It could be argued that these 
variations in intertextualities depend on the preference of the court. Albeit there is 
some scope for personal choice. To some this may not appear significant since the 
defendants was either acquitted or fined. But considering dominant intertextual 
practices of referring to NJA 2009 s. 424, this case stands out as an oppositional 
discourse. It is also an example of the distribution of discourse. Legal theory and 
method largely constrain the available options to the discourse producer. The 
court simply cannot have a personal opinion that is not anchored in a legal 
source.218 Therefore the court is somewhat forced to refer to the same sources 
when dealing with human(-itarian) smuggling. This is also why the case of 620-16 
stands out.  
 
Likewise does the case of 4201-16, in which the court acquitted the defendant by 
referring to a precedent case that does not frequent in any of the other cases from 
this period of time. The point of reference concerns the intent. In several cases the 
defendant argues that they did not know that their actions were criminal. This lack 
of awareness, or ignorance of the law to use legal terminology, is not considered a 
valid argument to exempt someone from criminal responsibility. If it would 
constitute an acceptable argument, then anyone could claim that they were not 
aware that their actions were criminal, just in order to be acquitted. Thus, there 
appears to be a level of mistrust from the courts when deliberating over the 
truthfulness of these types of claims. Nonetheless, in case 4201-16 the court refers 
to point 17-18 of a Supreme Court judgement from 2016219, in which it could not 
be ruled that the defendant was indifferent towards the consequences of his 
actions, if he did not believe that there would be any consequences. Put slightly 	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differently but hopefully more clearly, one can only be indifferent towards the 
consequence of one's actions if one actually believes there will be a consequence. 
If you do not believe anything will happen you cannot be indifferent towards it. In 
the case of 4201-16 this reasoning was applied to support the defendant's claim of 
unawareness of the regulations. In the context of human(-itarian) smuggling this 
is another rare example of how intertextual references validate an alternative 
practice.  
 
On the same note, there are ample intertextual references to the precedent case of 
NJA 2009 s. 424, in which the smuggling of close family members was 
considered a mitigating circumstance and basis for lessening the sentence. The 
requisite for lessening the sentence is thus 'close family member'. In some cases220 
the courts do precisely that. Collectively the cases concern a wife, a mother, a 
father, a brother, a cousin, the son of a best friend and a sister's husband and their 
daughter. In case 3844-16 the Court also refers to the precedent case but for the 
opposite reason. This case concerned the alleged smuggling of a cousin. 
According to the Court this does not constitute as a close enough relative to fulfil 
the requisite. However, in case 3491-15, which also concerns a cousin and the son 
of a best friend, the Court only fines the defendant.  
 
In case 6620-15 the court refers to NJA 2009 s. 424 but not in relation to the 
requisite of close family members. Instead it argues that the precedent case 
establishes that the humanitarian exception is only applicable whenever the 
smuggled person/-s applies for asylum immediately upon entrance in Sweden. 
Since this was not the case in 6620-15 the court dismisses the applicability of the 
exception. However, that two of the three defendants had smuggled their own 
children was not taken into account when court decided upon the sanction. Instead 
the courts bundled all the defendants together when saying that they 'without 
profit have attempted to help their relatives, who furthermore are children, with 
getting to Sweden to reunite with their family.' Both these cases are representative 
of when intertextual chains enforce, define or change the meanings and identities 
of the subject. In most of the cases children would constitute a 'close family 	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member', thus making the humanitarian exception applicable. Instead the 
defendants were given suspended sentences. 
 
5.4 The third dimension - sociocultural practice 
As Fairclough states, the analysis of sociocultural practice cannot be reduced to a 
similar checklist as used for the other two dimensions of text and discourse.221 
Instead one should have a general focus on what is perceived as a problem222 and 
how the socio-cultural practices can explain the discursive practices. When 
analysing the sociocultural dimension of the legal cases, these have been 
thematised by the court's decision in regards to sanctions. In two cases223 it 
decided to acquit the defendant completely. In other cases224 the court found the 
defendant guilty and ordered fines. In 6620-15, 3844-16 and 2042-16 the court 
also found the defendant guilty but decided to lessen the penalty to a suspended 
sentence in combination with fines or community service. In the two cases for the 
Court of Appeal the court changed the more lenient ruling of the district courts, 
and increased the sanction to three months of prison instead of a suspended 
sentence225 and fines226. There are a couple of more or less explicit problems that 
all the cases struggle with. The first is that of the intent. As described above, 
several defendants claim to be unaware that their acts constituted a criminal 
offence. When some say that they wanted to help or do a relative a favour227 the 
courts uniformly dismiss that such intentions are synonymous with a humanitarian 
motive. The second problem is that of family relationships. Due to the NJA 2009 
s. 424 case, the courts are able to lessen the sanction depending on the closeness 
of the relationship between the family members. However a cousin228 or friend of 
an uncle229 is generally speaking not considered close enough. Perhaps not a 
ground breaking observation, but this practice is representative of the court's view 
of what constitutes a close family member.  
 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
221 Fairclough (1992) p. 237 
222 see '4.1.2 Fairclough's CDA'	  
223 case 4201-16 and 620-16 
224 case 8215-15, 1260-16, 4200-16, 6323-16, 11063-15, 9510-15, 3491-15, 7425-15 and 5914-15 
225 case 2828-15 
226 case 3033-15	  
227 case 2828-15 
228 case 3844-16 
229 case 3033-15	  
	   58 
Turning to the dominant practices, these are to convict the defendants. This is 
despite that the humanitarian exception could be applicable. As to why it is 
seldom applied is partially due to the narrow view of what is considered family, 
but also the credibility of the defendants' claims of unawareness. Considering the 
legal principle of 'innocent until proven guilty', together with that the burden of 
proving guilt is on the prosecution, it is noteworthy how the court's reasoning 
almost exclusively concludes that the defendant is guilty. As in the case of 3844-
16, it is through the court's deductive reasoning that they reach a guilty verdict. 
Perhaps needless to say, within the order of discourse the punitive character 
comes out on top. The basic premise is that the defendant is in court because the 
prosecution perceive their actions as a crime. Another prominent type of discourse 
is that migration coming from outside the EU is something that needs to be 
regulated. The two cases that acquit their respective defendants, are unlike any of 
the other cases considering their creative intertextual references. As 
aforementioned, the discourse in 620-16 distinguishes itself arguing that the 
smuggling of a daughter is a form of family reunification according to the ECHR, 
whilst the court in case 4201-16 supports the defendant's claim of unawareness.  
 
The ideological and political effects of the practices and discourse230 are arguably 
the enhancement of the development of crimmigration politics and policy231. In 
line with the writings of Fekete232 and Carrera et al.233, the broader effect of these 
practices is the deterrence for people to provide humanitarian assistance to 
irregular migrants. It is hard to speculate whether family members will refrain 
from bringing other members of the family into Sweden. In case 8215-15, after 
communicating with the Swedish Migration Agency the defendant became aware 
that it would be a crime if he brought his wife to Sweden. Despite knowing this he 
still went and got her. The same happened in case 5914. Thus, it could be said that 
the families will not be deterred by the legislation and legal practices.  
 
The requirements of having the correct documentation in form of identification 
and visa are additional aspects of the discourse that constructs the social 	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identity234 of an irregular migrant. Like anyone else, the defendants have multiple 
identities, for instance being a family member, a former migrant, a national or 
having religious identity (such as Christian orthodox Armenian235). The court's 
variations when constructing the identities of the family members can be 
thematised into the following themes; that of the criminal (smuggler), the 
formal/anonymous (defendant, foreign citizen or referring to family members as 
'persons'236), the stranger (foreigner, or 'persons belonging to Iraq'237), the personal 
(given name) or the family member/relative (father, mother, daughter, cousin, 
wife/husband and so on). By producing a discourse in which fathers, mothers, 
sons and daughters become human smugglers238, the narrative of a family 
reunification in case 620-16 becomes strikingly idealistic. Nonetheless, the 
dominant discourse (inclusive of case 620-16) on a traditional family as being 
comprised by fathers, mothers, sons and daughters, excludes other forms of 
family ties, which are arguably important to people within a migration process.239 
Moreover, it could be argued that the intervention of criminal law into the 
migration process of a families is a defeating the original purpose of the Directive 
as being the punishment of human smugglers.  
 
In terms of systems of knowledge240 the sources of law are also the source of 
knowledge. In order to fully understand, interpret and use it, some legal training is 
arguably required. Thus, it does not seem farfetched for the defendants to claim an 
unawareness that their actions would be considered criminal. In their view they 
simply brought their families to refuge. At the same time as the court is 
interpreting the legislation and related precedent cases, they reproduce this system 
of knowledge they operate within.  
 
5.5 A reflexive analysis 
As Fairclough stresses the importance of a reflexive approach when analysing the 
three above dimensions, each dimension must be woven into the others. When 	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combining all the above results, unsurprisingly the state appears as the most 
powerful actor. The hegemony241 can be described as using the judicial system as 
a way to exercise its power to regulate and punish some forms of migration. The 
hegemonic and ideological struggles242 is captured by the two identified primary 
problems; that of the humanitarian exception (1) which in this specific context 
implies family relationships (2).  
 
As to the mitigating circumstance of smuggling family members, thus the 
applicability of the humanitarian exception, only the court in case 620-16 argues 
that there is special relationship between members of the same family. When 
analysing all cases, this means member of the immediate family. Despite this, the 
wording in relation to the notion of family varies. In some cases the ties between 
immediate members of family, such as in the instance of a mother and daughter 
relationship243, is consistently referred to as being that of 'relatives'. In other cases, 
equally close relationships, such a the relationship between a son and his father 
are described as that of 'close relatives'244. In terms of order of discourse (that 
reflects the socio-cultural practice and values), when examining the narrative of 
the smuggler in court cases, whose motive mostly is to reunite with family 
members, is that such intentions are disregarded in favour of criminal punishment. 
This is despite of the fact that the Court recognised that 'the situation in Syria 
means danger to life and health...and that the circumstances for people who are 
fleeing are very difficult...the situation on refugee reception is overstretched'.245  
Ultimately, the reunification of a family is less prioritised than the punishment of 
an unauthorised entry into Sweden.  
 
5.6 The gendered Bourdiesian perspective 
Power: asymmetries and struggles 
The legal field that is depicted by the cases analysed is visualised inside a court 
room. This physical space captures the semiotic moment246 in which the courts 
assign values to the stories of the defendants and the legal arguments put forth by 	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the lawyers and prosecutors. The struggles of power that according to Bourdieu 
take place within each field are captured in the innocent versus guilty paradigm, 
with the defendant being in the weakest position of power. When viewing it this 
way, perhaps it is not so strange that the majority of the cases are ruled against the 
defendant, regardless of the intention or unawareness (as addressed above). This 
unawareness become symbolic for the division between those on the inside and 
outside of the legal field, inasmuch as the knowledge of the law is becomes a 
form of power.  
 
The identities of the defendants, are formalised in the process of entering the field 
of law inasmuch as fathers, sons and mothers become 'defendants'. Thus, the 
human aspect of their identities and stories are arguably minimised through the 
legal discourse, that is cloaked by language of impersonality and neutrality.247 
This could be interpreted as a form of symbolic violence.  
 
Another example of the power asymmetries within the discourse is the usage of 
the border police's testimonies to verify or refute the defendants' stories248. The 
word of the border police is taken at face value, thus valued higher than that of the 
defendant's claims of unawareness of the law. Sure, there would be little reason to 
assume that the police would not tell the truth in comparison to the defendant, 
who obviously do want to avoid conviction. But in combination with the strong 
emphasis of the prominence of the state (such as formal calling it 'realm') this 
enhances the symbolic power that is associated to a state profession. From a 
Bourdiesian perspective the different positions of power between the defendant 
and the state in the field of law is structurally inherent to the habitus.  
 
Doxa: orthodox and heterodox practices 
The doxa of the field is somewhat equivalent to Fairclough's hegemony of 
regulating migration and punishing irregular migration. Put differently, it would 
be considered unthinkable to not regulate migration at all. Thus the orthodox 
practices is to convict, not to acquit. Considering the constrictiveness of the 
habitus inasmuch as it determines and constraints the actors' practices, the case of 	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620-16 appears significant. It does not appear to be the combination of deviant 
trajectory, reflexivity and hysterisis crisis that have enabled the Court to have 
agency, as Yang249 argues it would be. But this form of heterodox practice 
arguably displays a level of reflexivity in the Court's ability to be bound by the 
habitus and recognise the orthodox legal practices of convicting the defendants, at 
the same time as distancing itself from these.  
 
Capital: family and gender 
In some cases the defendants describe their relatives as 'ill'250, 'didn't have any 
money'251, 'due to give birth'252 or 'disabled'.253 In the field of migration the 
defendant's ability to help could be seen as being in a position of power, by 
having knowledge on transportation routes (symbolic capital) or the financial 
capacity to pay for petrol, tickets and so on (economic capital). Nonetheless, when 
entering the field of law in this specific context this position of power is devalued. 
 
As discussed, family in a traditional Bourdiesian sense is seen as a social capital 
that fills a function. Family enables the social mobility and subsequently opens up 
the possibilities to enter into different fields. In the context of migration family 
enables processes of migration.254 However, by viewing family as a capital in 
itself, the division between the haves and have-nots becomes evident in this 
specific context. In a situation of being prosecuted for human smuggling, if you 
did not smuggle your family you will be subject to a harsher sentence. Since 
capital is associated to forms of symbolic power, the framing of the discussion in 
this type of Bourdieu-influenced way, makes the legal practices explainable and 
understandable. The symbol is that family is an important institution within 
society and therefore protected by the legal system. Thus a revamped 
understanding of family as being a form of capital that one possess, on par with 
say financial capital, explains the court's practices of convicting the defendants 
based on their kinship to the person they smuggled.  
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Nevertheless, in case 5721-15 the court argued that if it only had concerned the 
smuggling of the daughter the sentence would have stopped at fines, but since 
'three other people' (the husband of a sister along with two children) was 
transported at the same time the defendants were sentenced to prison. 
Conclusively, the kinship between a father and daughter did not outweigh the 
interest of punishing irregular migration.  
 
In terms of the positions of power amongst the defendants it ought to be noted that 
the discourse around the father helping his daughter255 is different than a mother 
who brings her daughters to Sweden256. In the former the court argues that a 'care 
a father normally has for his daughter' exists. In the latter the notion of family is 
understood by the court as being 'relatives'. Note that the court does not even use 
the term 'close relative' when describing their relationship. From a gendered 
Bourdieusian perspective this could be explained by the masculine being valued 
higher in the public sphere, such as inside the courts, than that of the feminine.257  
 
Moreover, in all cases apart from two258 the defendants are exclusively men. Thus 
the role of organising for family members' migration have fallen onto men. This 
would be a gendered role within the process of migration.259 It could also be 
explained in terms of a traditional Bourdieusian family, in which the man serves 
to transfer forms of capital. As a result of this male gendered role, the role of 
women is largely passive. This becomes particularly evident in case 11063-15 in 
which the defendant acted out of gratitude towards a man who had been travelling 
with an otherwise all female travel company. This implies that the women needed 
a man to travel with them. Otherwise there would be no need to show gratitude 
towards the man.  
 
The exception to the passive role of women is case 6620-15, where the mother is 
smuggling her children. The court's practice in the case could be explained in 
terms of a patriarchal structure (or gendered habitus) where women who actively 	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participates in the smuggling of their children, are to be subject to harsh 
punishment. Perhaps because women are not expected, or supposed to commit 
such 'crimes'. Another result of the gendered role of men, is that the identities of 
women become relational inasmuch as they are someone's wife, fiancé, mother, 
sister or daughter. Because the courts premiers close relationships before distant 
ones, the type of relationships they value are those of the conventional nuclear 
family,260 especially in terms of discussing the legal legitimacy of a marriage and 
marriage certificates261, as it does in the case of 11063-15.  
 
Due to the high convicting rates, it can also be argued the court's practices serves 
to criminalise men. I.e. because of their gendered role of organising their family's 
migration process, they are punished. Such reasoning is not in line with the 
aforementioned theories on male superiority, but in the context of criminalising 
irregular migration it can be observed that the irregular migrant is in the weakest 
position of power out of all.  
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6. Conclusions and discussion  
The aim of this thesis was to explore the notion of family in the context of 
humanitarian smuggling by answering two questions. Firstly, how the courts' 
understandings of family are related to their legal practices on the humanitarian 
exception. Secondly, how these understandings and practices could be explained 
from a gendered Bourdiesian perspective.  
 
The finding from the analysis is that the dominant understanding of family 
implies close kinship, and that the orthodox/mainstream legal practice is to 
convict the defendants who stand trial for human(-itartian) smuggling. Thus, the 
answer to the first research question is that the courts' understanding of family 
affects their legal practice, inasmuch as the closer the kinship is, they are more 
likely to give out a less severe sentence. So far family is seen as prioritised. 
However, since relationships within the process of migration can encompass 
networks that are not based in family relationships, the courts' understanding 
appears very narrow since it does not include cousins262, people from the same 
village263or being married to someone's sister264. This narrow understanding does 
not correspond to how 'family is done'265 throughout the process of migration, 
inasmuch as it builds upon wide social networks.266 Nor does it harmonise with 
cultural variations of defining family.267 Moreover, when positioning family 
against the doxa/hegemony of regulating migration, family becomes inferior to 
the punishment of irregular migration. Put into the context of the writings on 
crimmigation this finding is unsurprising.268  
 
Regarding the second question, by viewing family as capital, the courts' practices 
on convicting the defendants who lack 'close enough' family ties are theoretically 
explained. By lacking kinship they either have less capital or none at all. From a 
Bourdieusian perspective capital is valued differently depending on the field. 
Conclusively, the capital of family is not valued high enough, since in most cases 	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it is only the basis to lessen the sentence, not to acquit.269 Moreover, from a 
gender perspective, the notion of family is associated to the subordinated gender. 
Thus the courts' understandings, practices and discourses on family, inasmuch as 
they ascribe it with a low value, are theoretically explained. On the note of 
gender, since the court's narrow view of family serves to uphold the conventional 
nuclear family270, it excludes other forms of family constellations of equally 
strong emotional bonds.  
 
Since there are so few scholarly writings that explicitly address the humanitarian 
exception it is not hard to make the case that this thesis has contributed to the 
academic discussion on the topic. However, the findings could also be useful in 
the current public debate in Sweden, as an argument for legislating an exception, 
much like the case of France271. In the broader context of humanitarian smuggling 
the above findings arguably enhance the irregularisation of migrants, and the 
stigmatisation that arises as a result of this, inasmuch as the lawful options of 
assisting migrants are reduced. These findings support the concern of a collective 
moral failure as addressed by several scholars. 272 273 274 This thesis can also be 
seen as advocating an alternative discourse275 in its critical approach towards the 
discourse of the courts. Moreover, in showing how the courts' narrow 
understanding of family is not in tune with the writings on family, gender and 
migration, this thesis has also presented argument for the need to re-understand 
family.  
 
One aspect that has been touched upon in this thesis, but is worthy of further 
exploration, is that of linguistic capital in relation to knowledge. In several cases 
the defendants argue that they did know that their actions were considered 
unlawful, mainly because they helped a member of family. Arguably language is 
associated with knowledge, which in turn is power. Therefore it could be 	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interesting to explore the dynamics of the role of language in the acquisition and 
production of knowledge. Another interesting point, that did not figure in the 
analysis at all, is that of time and space. When examining the legal cases in the 
form of text, the spatial role in relation to law appeared to be an aspect that could 
have enriched the analysis. Specifically by being inside the courtroom, which is 
arguably the point in time when 'law is made'. This could also be connected to 
previous research on how family is made and re-made depending on time and 
place276 and spatial variations of gender roles.277 
 
A theoretical conclusion is that there is scope for agency in terms of legal 
practice, despite the constraints of the Bourdieusian habitus and legal doxa. This 
is demonstrated through an oppositional discourse and legal practice in the case of 
620-16. This case challenges the dominant legal discourse and practice, primarily 
through the usage of an alternative, yet legitimate, intertextual reference.  
 
Nonetheless, the very same case also undermines the fundamental principle of 
humanitarianism of the humanitarian exception, since it acquits on the basis of 
family. To reiterate the point outlined when defining the research problem; family 
reunification is something to strive towards. However, family ties should not be 
the basis for applying the humanitarian exception since humanitarian assistance 
should not be based on kinship. During the writing of this thesis there have been a 
couple of prominent legal cases from the District Court of Malmö in which a 
journalist278 and a deacon279 assisted irregularised migrants based on humanitarian 
motives, but in the absence of any family ties both were convicted. Perhaps the 
original purpose of the exception have been (mis)understood through legal 
practice, since it has become closely associated to family reunification and thus 
serves to increase the humanitarian deficit.  
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